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People’s Republic of Bangladesh.

AND
IN THE MATTER OF:
Bangladesh Environmental Lawyers Association (BELA). Road

No.3, House No. 15A. Dhanmondi R/A. Dhaka, represented by

its Director (Programs) S. Rizwana Hasan and others.
........Petitioners
Versus
Bangladesh represented by the Secretary Energy Division.
Ministry of Power, Energy and Mineral Resources, Bangladesh
Secretariat, Dhaka and others.
......... Respondents.
Mr. Mahmudul Islam with
Mr. Tanjib-ul Alam.
........for the petitioners.
Mr. Rokanuddin Mahmud with

Mr. Mustaltizur Rahman Khan and
Mr. Mohammed Mutahar Hossain

....for the respondent No. 10
Mr. Mehdi Hasan Chowdhury

«vv.....for respondent No.4
Mr. M.K. Rahman, Additional Attorney General. with
Mr. Razik-Al-Jalil. Deputy Attorney General
Ms. Syeda Rabia Begum

\ . Ms. Purabi Rani Sharma and
// Mr. Kazi Bazlur Rashid, AAG

....... for the respondent




A\

Hearing on 2522009, 433004

19.3.20009. 8.4.2000, 9.4. 200
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Present:

Mr. lustice Syed Mahmud Hossain.
And
Mr. Justice Quamrul Islam Siddiqui.

Quamrul Islam Siddiqui: J.

[n this application under Aricle 102 of the  Constitution
People’s Republic of Bangladesh. the petitioners challenged 1.
following and sought for directions as under:-

(1) why the impugned Joim Venture Agreement (shor,
- IVA) should not be declared to have been made w ith
lawful authority and is of no legal effect (Annexure-A :
(2) why the JVA should not be treated as being nuil:
h;.nring been procured through  1awed processes
resorting to fraudulent means and torged document
Niko (respondent No. 10):
(3) why IVA should not be treated as ilegal and came to
end as @ result of material breach of the statutory and !
obligations of the Perroleum Act, 1974 and
Environment  Conservation  Act. 1995 and also the

constitution of Bangladesh:




(4) why respondent Nos. |-5 ;Imuld not be directed o take
legal measures to.protect the public property, that is. suhjec!
matter of JVA by 'rg-,;,mmlenl No, 10 by discharging it
statutory duties to mitigate the dumage and loss caused |

its failure to discharge its obligations and to refrain from

asserting any right under IVA 1o receive payment’

thereunder;
(5) why respondent Nos. 1-5 should not be directed 1o Luk.

immediate effective measures to realize full compensation

.I ) for destruction of the valuable natural gas resources and il
damage to lite, property and environment by the blow oul
and:’

(6) why the JVA should not be declared to have been mad
= in \'i;‘)lation of Articles 133, 143, 145 and 149 of th
cohstitution?
The ftacts leading to the issuance of the Rule. in brief are:-
The petitioners are non-governmental organizations registered

7 . ‘ under the Societies Registration Act und the Companies .—\ct.. W t)l'kilu;

i their respective fields to promote environmental and human rights. The

1

are authorized by their respective committees/boards to file the mnstan
public interest litigation. [he petitioners” organizations have proven

- . . s
experience and expertise in promoting and protecting  humai.




environmental and livelihood rights and upholding Rule of [aw o

public intgrest against violation of legal provisions and abuse of i
misuse of power by public agencies in dealing with public properties. -
Respondent No. | is Bangladesh represented by the Secretar

Energy Division. Ministry of” Power, Energy and Mineral Resource

responsible for administration of all Jaws. policies and matters relating to

petroleum, natural gas and issues mentioned in the Petroleum Act. 1974
E -

and Oil, Gas and Mineral Carporation Ordinance, 1985, Respondent .
3 is the Ministry of Enyironiment and Forest represented by its Secretu
and is responsible for the overall environmental administration of the
country. Respondent No. 4 is Bangladesh Oil. Gas and Mineral
('_'(')moralim} known as Petrobang|a (heéreinafter  referred. 1o &
Petrobangla) established under the Bangladesh Oil, Gas and Minera
Corporation Ordinance, 1985 and has been authorized and entrusted w il
the responsibilities, inter ulia. |.(.r prepare”and implement programs for
exploration and development’ of oil. zas and lt’liﬂél'ﬂl resources and o
implement the Petroleum Act, 1974 providing for exploration nd
production of petroleum. Respondent No, 5 is Bangladesh Petrole
Exploration and Production Company Lid. (l;ex'einaﬂer referred to as
Bapex), a ‘company inm’»fpnruted under. the Companies Act. wholl
responsible for the development and pl'ndu_«:l'inn of Petroleum trom

Marginal/Abandoned Chhatak and Fenj Gas Fietds. Respondent N, 6 -

- | =
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the Director General, Department of T nvirooment empowered by the

Environment Conservation Act, 1997 Respondent No. 7 is responsihlc

for compliafice with environmentl clearance certificate issued (o

exploration/mining  activities, prevent/stop  activities  hazardous 1o

environment and realize compensation for njury done to ecology and o
people. Respondent No. 10 is Niko Resources Bangladesh Ltd., a privaic
limited company incorporuted under the faws of Barbados 4

subsidiary of Niko Resources Lid. and has been operating in Banglade

on the basis of permission issued by respondent No. 9 on November 30,

2003, vide Memo No, BOI/Branch/24,2003/80 (hereinafter referred to -

Niko). Respondent No. 10 15 the operator under the impugned JVA

has been held responsible (or the successive explosions and fire i the
JVA area of Chhatak (West) that took place on January 7, 2005 and June
24, 2005. The petitioners have been aggrieved by the activities of Niko
for its failure w0 perform *its functions according to the terms and
conditions of IVA. The JVA was executed on October 16, ’_’()OBIheL\\ x|
respondent Nn. 3 (Bapex) and respondent No. 10 (Niko) in violation of
Article 142 of the Constitution and sections 3 and 4 of the Bangladesh
Petroleum Act, 1974, The IVA was wgned by respondent No. 3 and

by inclusion of Chhatak (East) Exploration Prospect by fraudulent meins

upon abtaining a written tegal opinion from M/s. Moudud Ahmed an,

Associates. The JVA 'was procured by fraudulent imeans on the basis ol 4

‘.
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forged written opinion. The inclusion of Chhatak (East) was. cleurl
outside the subject matter of the JVA. The JVA was intended to appls
only to developing marginal/abandoned fields and not to give an
exploration rights in relation l(I\ an Exploration Prospect, Chhatak (10
which was not subject matter of the JVA. The process of executing th
JVA started with a letter dated June 28, 1998 submitted by Niko. By thi:
Ief‘u-:r the Niko Resources Ltd. gave an unsolicited ofler to respondc

No. | wherein the Niko Resources expressed unsolicited interest for th

PR EL, —

development and production of gas fields of” Chhatak, Fenchugan

c Bianibazar and Kamta under a joint venture describing these field:

' Marginal and non-producing gas fields. In this letier Niko did ne
mention the necessary technical information to tully évaluate the
geological. geophysical and engineenng aspects of the subject, thal -

— marginal fields. In the above letier (Annexure-C) Niko Resources
expressly guaranteed that development in these fields would be at 1t
own risk and expense. Moreover. the terms and conditions tha
internationally prevail in the development of marginal fields will also b
present here. The Niko will operate in a safe and environmenta!',

' _ responsible manner as it never hu;l a'hlow oul in‘the past. Clause O(cn

of the draft MOU annexed to the 1;11SL)|iCiled offer letter (Annexure-( )

states tha.t during the negotiation period. the Goternment will

encourage, entertain, solicit or engape negotiation or discussions vl




any party other than Niké in respect of this project. The Niko Resour

Ltd. also proposed further madality for finalizing the joint venture wirl,
respondent No. 3, 1 Niko remains

(he iy qualified party or rege

the highest mark then the contract negotiated with Niko should I

executed. If any other party is found (o be m the leading position. (hen

Niko shall be W@WMJI that offer. II' Niko agrees to match the

leading offer, .l}wn The {:mm'ac‘l will be executed with Niko. If Nik
unable to match the best offer then the contract shall be executed wiili
the technically qualified and commercially  successtul party. Upon
receipt of the unsolicited offer fran Niko Resources, Respondent No ||
vide Memo No, BilaKhaSho/Prash-4(1- ) Niko:Resou:-22/97/204 date
May 25, {999 informed Rcspondcm No. 4 the following decisions:-

» @)‘ﬁzwﬁrmmmmmﬁmamm Gl
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From the above decisions, respondent No. | directed that “Swis:

Challenge’ process may be resorted 1o for evaluation of the unsolivi -
offer. On 25.5.1999, respondent N). I also directed rc.s:.pondenl No. 4 10
take further necessary measures to'implement the unsohicited offer
Subsequent development suggésls that as a part of further l'l.et.‘cs.ﬁ.nt
measures. a Framework of Understanding for the Study ot Developmer
and Production of Hydrocarbon (rom the leu“-pmduding Marginal
Fields of Chhatak, Feni and Kamta was signed between respondent No

5 and 10 on August 23, 1999 (hereinafter referred to as the FOL).

" Annexuré-A. In February, 2000. the Study Report as Annexure-A titled!

“"Bangladesh Marginal Field ‘Evaluation Chhatak, l-eni and Kamta™ «

finalized by respondent Nos. 5 and 10. This Study Report dealt witl:

-

/C;1hatak‘ in two different parts, namely, Chhatak {West), and Chhatak

‘\\:Q

(East). In the study report, the description of Chhatak (West) field wa
given as “discovered ﬁeld"j On ‘the other hand, Chhatak (East) wa
described as an “exploration structure” with a pmposal. to drill an
exploratory well “only in respect of undiscovered/unexplored areas
‘Based on the findings of the Sﬁld) chért. it was cm?cluded that a Join!

Venture contract as earlier stipulated might -be executed between

respondent Nos. 5 and 10. Althoygh Niko Resources earlier submitted
draft JVA on November 7, 1999  the necotiation over the IV A

effectively started atter the submission of the Study Report. On April |

-
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2000, a committee was formed by respondent No. S to linalize the tem

and cum.liliuns ol the JVA submitted by respondent No. 10 withou
resorting to any “Swiss Challenge™ tor evaluation. This matter of J\V' A
was discussed at the 114 and 118 Hoard Mecting of respondent
held on June 8. 2000 and August 21. 2000 and also at the 287 Boun
Meeting ol respondent No. 4 held on October 22, 2000. At:those l%«):xr';'
Meetings the following decisions, :ulll\:l'lgs.! athers, were taken:
() e Joint Venture 93 Beee 227 3feord «faers wroq
@ 8 IS Non-Producing Marginal Gas “F
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From the decisions of the 287 Board meeting of respondent No =
\ it appears that respondent No. 10 was declared disqutl]il'l‘t.‘d at the secon
round of bidding for the Production Sharing Contract(shortly. PSC). A
w the said meeting the draft JVA was examined by a 7-member PNt
Negotiation Committee which reiterated the decision of ¥‘espt)1'1dcr1| No
3 for excluding the Exploration Prospect of Chhatak (East) from
impugned JVA. Subsequently a series ol meetings of the Board o
respondent Nos. 4 and 5 took place wherein various clauses of the di
IVA were discussed with special emphasis on issues regarding (1)
exclusion of Chhatak (East) Exploration Prospect from t:he JNVA:L (1)

inviting of other competitive offers through international competitive

_——

bidding adopting the method of “Swiss Challenge™ prior to executing the

JVA; and (iii) fixing sale price for gas. Meanwhile respondent No. |

— "

t developed a procedure entitled. “Procedure for Development o
Marginal/Abandoned Gas field” (hereinalier reterred to as the
Procedure) and it was submitted to the then Prime Minister on lune 6

2001 for approval. Clause 3 of the Procedure provides that in orde ,d)




declare

any das tiled as marginal,
technical commitiee which will ev
basis of g geological, geophysical
costs effectiveness, size of felds, remaiiing
deliverability, costs of production, access |
determine which gas field may
abandoned. [f was decided that for (he
Chhatak, Kamta and Feni gas fields
declared Marginal/ Abandoned ga;
Chhalék (East) gas field was
categorically made clear 1o
Prospect o Chhatak (East) shall not be cos
respondent No. 10 persisted in s atle
! .
ncluding Chattak (Fast) i the JVA
dated July 3. 200 (Annexure-G) however
Chhatak (l-ast) is an undiscovered explor
fiscal terms for the same, In
(Annexure-(j-1) respondent No., |0
include Chiatak (kast) in the
the Procedure the same is treated as abandoned On September 16,
respondent No,

I again confirmed that the

would be confined o Chhatak (We

not included. Though, it has

its subsequent letter dated July 8.

requested  respondent N,

dctivities under the

tespondent No, 4 shall CONSLILUIL

aluate the status of all gas fields on 1l
and engincering data production histor
fecoverable reseryve

y Pipeline and market erc a1

be considered as marginal
purpose of this Procedur
should be deemed 1o have b

fields. In fact in the Procedur.

“\c(\'i |

respondent No.' [0 that the Exploratio
vered by the npugned I\ o
“Mp! 1o gain undue advantag:
ared. Respondent No. 10 in iis lette
accepted Lhu1 fact 1hy
ation area and proposed bl

2N}

IVA, contending that under clauses bod

206

I\

st gas field (Annexure-1). But i
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subsequent letter dated November 25. 2002, respondent No. |

requested respondent No. 5 to include Chhatak (Fast) in the JVA |
(Annexure-J). Respondent No. 10 obwined a “legal opinion  on
27.2.2003 in order to gain an. undue advantage by dubious means (o

inclusion of Chhatak (East) in the JVA. Respondent No. | also acted

without lawful authority, relying upon the ‘legal opinion” procured
respondent No. 10. There is striking similarities between the language
legal opinion obtained by respondent No. 10 and the “legal opinion
given by respondent No. 2. Based on the legal opinion of respondent ™o
2, the JVA was finally approved at the 333 meel.ing ol the Board o
respondent No. 4 held on July 22. 2003. At the meeting, the Board

included the Chhatak (East) Explcvni\mtory Prospect as a
marginal/abandoned gas field and the same was signed on October |0, !
2003, It is clear that inclusion of Chhatak (Fast) in the JVA area was v,
collusive and malafide. The requirement ol adopting “Swiss Challeng
to invite competitive offers through international bidding prior 0
executing the JVA with respondent No, |0 was also overruled on the
basis of the erroneous and malalide opinion of respondent No. 2. The
approval of the impugned IVA 01‘; the basis of such malatide opimion o
respondent No.2 was in detiance of. and disregard Ik-‘r. the seres o
decisions of the Government that favoured ‘Swiss Challenge’. [

available documents also suggest that despite clear decision that the sl

2
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price of gas shall be USS 1.75 per MCF. the impugned JVA alread
negotiated and excc;ned failed to guarantee such minimum sale pric
After execution of the impugned VA respondent No. 10 started drilling
a well in the Chhulak (west) field on December 31. 2004 at a plic
called “Tangratila” without approval of the drilling program by the Jom
Management Committee as envisaged in Clause 6.2 of the JVA which i
a clea; violatiog ol the J.\'A. While respondent No. 10 was continuing
with drilling well. a seyere cvalmimrhlmx out occurred on the nigh! v
Januaf_v 7. 2005 around 9-30 P.M putting the drilling well and
adjoining area on fire. The ferocity. gravity and magnitude of the 1n
that continued for a long period in various areas was devastating. Atic)
breaking out of the fire. several commitiees were formed by the
Government and other statutory agencies 10 investigate into the
causes/reasons tor the cxplo.s:inn and fire and the various damig:
occurred. The committee Submitted its report on rl:ehruair) 10, 2005
priﬁmrily holding respondent No. 10 responsible for the explosion/fire
The aggressive drilling by the Chinese Company appointed
respondent No. 10 on the hasis of faulty design of respondent No. 10
hegligence in performing duties by respondent No. 5 were identitied
one of the reasons for the explosion/lire The committee assessed [oss ol
100 BCF of gas ull the du!u. of submission of the report. The commitiee.

recommended realization ot compensation for the loss and damages, |4




memo No. PaBaMa-4/5/65/2004/184 dated 2.4.2005. another commiit

was formed by responderit No. 3 Lo assess the environmental dama;
caused by the explosion/tire. The Comminec  subniiited its repor
April 13,2005 stating the immediate losses daused by I'ir'a.r. In the sec
of air, trees and forest, agriculture and [lisheries. waler resource
ecology, sand, health and social structure system of the locat peop
were calculated at Tk. 35.45 crore. One-member committee of the 1
Reserve Study Cell of respondent No. 4 submitted ns report on o
2005 stating that the loss of gas if caleulated in monetary terms could
as high as Taka 100 crore. Another committee was formed wil

~

respondent No. 7 mainly to assess the loss of the local rn'n;.\h'
Committee estimated that because atb the blow out and Lﬂl‘lliln,nirl.~' '
the local people have suffered a loss of Tk 119 crore on account of [0
of agriculture, crops. plamtation, trees. Torest. homestead. fisheries e
After 5(tive) months of the first -hlnw oul, respondent No: 10 starte
Llrilling reliel well on May 31. 2005 tn stop escaping of gas [rom the fir
blow out. On lune 24, 2005 around 3 AM.. a second hlow out oeeur |
even with higher magnitude than the first one. The expert fear that th
second blow out has damaged the gas reserve ol Chhatak (West) to th
extent that it might have 1o be declared abandoned. While Professo
Mohammad Tamim of the Bangladesh Upiversiy of Fogineering o

Technology (hereinafter relerred o as BUL T has érmed the deio

o~
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excavation of reliel well by respondent No. 10 as “erime™, In his exper! |

opinion he mentioned that, it would be near impossible o drill any !

m the feld 1o prociveie gas g tea the Beld i bave 1o he din
abandoned. The reported vicident ol explosion re gave rise to genu !

concern amongst the locul people revarding the salety and securiy
‘ |

their [ives '||l\l|)x.'|l§ and Fechhow "u‘- TS YTR «,nlil'e_',\;puuklunl Nu. [t

handle sate and elivent billing caused colossal damage ol the ared.

Temember prove committee was formed by respondent No !,:-'itlt‘ ol [ L
arder duted June 230 2005 waily e TOR 10 review: j) whetlie

respondent No. 10 had advyguate Preprratian pmanpower, equipment)

start the new drilling operation wlier the first blow out: 2) whether th

/‘dcsig.n ol respondent No. 10 for drilling the well was proper; and 3
/

whether respondent Nox, 4 and = monnored the drilling actis i
57|\|,~g'||\ ol The cuminnited bavnteel (ba vopwnt ap .\ll\:ill‘ril f &

with the findings thar a svsiematie sty of varous events leading o (v

Lo blow outs indicaws that respondent No. 10 utterly Tailed o mew

obligitions under the JVAL A :-’-Illl.‘ll\|;l;'1' l;tlll'lllvillt.‘k{ headed by Protessi o
M. Tamim. Head and Petroleum Fngineering Department ol 3L

submitted s repoit on August 28, 2003 stating thit the daily avera

e of wos dug o Fire Ras veen awsessed ar 14 SIMel Mopeos e
drilfing of the second well (Ociobier 250 2003 another 2 BCF gas Wil

be lost. A 3-member sub-committee of the Parliamentary Standing

N —
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Committee also found serious lapses in the execution of the impugned ‘

JV.% Another 3-member commitiee headed by Shah Alam. Direcior
General-2 ol Prime Minister's office was lormed on August 16 2007
prove the incident. The committee submitted its repoit on Seplembet
[
2005, Although commitiees [ormed by the Government or otha
statutory agencies have hcld" respondent No. 10 responsible lor th
explosion e, o action as yet been taken 1o realize compensation fron
respondent No. 10, The impugned JVA is without lawful authorty ard |
of na legal effect. For the failure ol the respandents to secure realization
of adequate conipensation [rom respondeint Ma. 10 and e sucees
exploration/blow aut occurred causing colossal loss to Bangladesh e
whole. the petitioner served notice upon the respondents demanding
7 justice on 24.8.2005 calling l;lp()n them to take appropriate steps fo
recovery o damages from respondent No. 10, The respondents wa
perfunctory replies to the petitioners in respect of the notice demanding
" Justice. Having received no satisfactory reply l[rom respondent No. 10 i1
respect ol notice demanding justice, the' petitioners finding no pthe »
equally, efficacious and alternative remedy moved this Court wid
obtained the instant Rule Nisi.
Respondent Nos. [/ 4, 5 and .l(l entered appedrance py 1)
separate  allidavit-in-oppositions  controverting — all  the  materi

statements made in the Writ I’etilium




“

Howevér the case of respondent No. k; in short, is that the present

Writ  Peution s

misconceived  and mz’slf-‘u‘.iivy and as such

Maintainable i ity Present form. Respondent No, | has been perfornying

s dutles und responsibilines n-complianee with all the retevan L s

ahd regulations of Bangladesh including the Constitution of the conni

This respondent hes alway s endeavored 1o uphald the/best interes of -

nation. It has not been iy ol ed i any fraud or misconduct in enterine

into execution| of the Joini Venture Agreement in quastion. The legalii

ol the Jomt Ventyree Agrecment canngl he deternnned on the basis ol

sUeh sulijective apinion of the w FIL petitioners “he Petrobangla and 1

Mimsiry fave aken appropriate steps with cegard to realization o

camipensation pavable for the josses

caused by the blow o fium

respondent No. 1. On 28,06 19y

NIRO subimtitted tnsalicrted ofler 1,

respondent No. 1, o de clop Feni. Chhatak, Kamza, Fenchugon) and

Beani Bazar gas lields which t'f‘rc_v called Margmal anc n.on-prmiuci.ng

gas fields. On the hasis of the offer. a Framework of Understandip.

FOL)Y s stgied betwon Nk and respondent Ne, A Bangiades

Petoleum Exploration and Production Company (Bapex jon 23.08. 190y

After long negotintion o 16 MO, 200

a ot Ventupe hereenen: (8

Weeds SR Detveeen Niko . ind §3apey ih e dpproval af (he COMTLey )y

SOOI 1o producs £ds rom Fen: ana Chhatak gas fields. The Chhatak

(East) is not u gas field bui an exploration tarset and i+ was included i

2 ;




the IVA based on the legal opinion of thé Ministry of Law, Justice and

Parliamentary Affairs dated i.4.2}()03. The Ministry of Energy and
Mineral Resources Division did not follow “Swiss Challenge™ procediin
during finalization of JVA. Respondent No. | has all along acted in good
laith relying on all legitimate directions and instructions of laviu!
authorities. Respondent Nos. 3 and .10, that i':; Bapex and Niko bve

developed Feni gas tield and have been producing gas from Feni gu

field since November, 2004, Gas produced from Fen: gas field is beine

supplied to respendent Mo, 4, Perrobangla: As the execution of G

Purchase and Sales Agreement (GPSA) and openimg of a joirt banlk
account of the joint venture have been perding. ne payment could b
made by respondent No. 4 to the joint venture against supply of gas,
Petrobangiu hias, however, mnade two lump-stim payments of LS5
“O0etwenty) lac to Niko against the gas supplicd. Respondent Nos. 5 ai.

10 have, in the meantime, opened joint bank accounts in terms of Article

6.2.2 ol the IVA with Standard Chartered Bank, Dhaka, On 26.12.2006.

a Quas Purchase and Sales Agreement (GPSA) was executed betwez
respondent No. 4 as purchaser and the joiat venture of Bapex and Niko
s seller. However, becuwse of ithe wmiterim order passed in the wri
petiton. no payment could be made by respondent No. 4 against the o
supplied by the joint ventue to Petrobangla as per terms of the GPSA,

Respondent Nos. | and 4 have been taking various-steps with regard 1o
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assessmert, determination and :'é;uliz.lliﬁwnu ol  compensauon for the blow
out. In this regard 8 high powered commitlees were t'orm'ed e hnd oo
the reasons ofblow otit, Reports-of all the enguiry commitiees shaw 1
Miko was obliged in terms of the JVA 1o conduct all petrpleu
operations sincerely, cli‘ligrzln,lj.', conscientiously and with workmanliks
manner. A t~1._\f§!cm:ﬂ'n.' studhy .nf.' various events leading to two blow s
indicates thut Niko failed 1o mugl' is u'lhlAig;nlit'):\-:R. Respondmﬂ Nop, 4
setved nutlccﬁlmnunding justice upon Nikoon 27.5, 2008 lor payment o
arameunt of The 746,50 crore. As Niko failed 1o comply with the notic.
demanding justice. respondent Ne. 4 filed Money Suit a@ainsl Niko in .
the (_"um'; of Joint District Judge, Sylhet and the suit 1s still pending
Respondent No. Leonducted all acts in accordance with the Governiment
polices, The appropriate anthorities of the Governnient also approved th
acts  done ‘],‘.;. respondent Noo 10 The  present Writ Petition
misconceived, misleading tnd is lable to be discharged with costs.
l{c‘hpundcﬁl No. 4. Pewrobangla in its alfidavit-in-opposition
denied the statements made in the Writ Petition. However, the case o
respondent No. 4, in short, s that respondent No. 4 has all along been
performing its duties and responsibilities in compliance with all the Ly
and regulations of Bangladesh including the m}whuliun ol the countix
In doing so. Penobangla his always beenscaretul in upholding the bes
nterest ol the country, Petrobangld has not been invelved in any fraud v

M




misconduct in entering into execution of the Jeint Venture Agreemuenl

From affidavit-in-opposition fited by respondent No. 4. we {ind i

- Petrobangla took identical stand it respect of JVA apd blow out @ thiy

of respondent No. 1.

Respondent No. 3, the Baper uiso denied the sttements !?‘.‘.1-“-; il
the Writ l’-’c‘rilioﬁin its affidavit-in-opposition. 1, however, sl:;uyicl thiul
Bapex always diligently discharg,ed its duties lawfully and accorcii% i
the directions of the lawful authorities of the Government. In duih'__'. S0

Bapex has always been very serious in upholding the best interest ol th
country. in fact, in its affidavit-in-opposition Bapex also took identicl
stand as that of respondent Nos. | and 4.

Respondent No. 10, Niko has filed a separate afiidavii-u)
opposition controverting all the material statements made in the Wi
Patition. However, the case of respondent No. 10, in shett., is that Niko is

one ol the lurgest Canadian investors in Bangladesh Respondent No
entered into- the loint Venture Agreement dated 16.10.2603 with
respondent No. 3 for the development and production of petreleum from

the marginai/ubandoned Chhatak and Feni gas fields. Respondent No. 10

successfully and safely, drilled 3 wells, designed and installed o wo

processing plant and started producing gas from Feni gas field. This is

the fastest development of any gas field in Bangladesh. The Feni pa

-

Neld currently producing and supplying 3 million cubic feet gas per duy,

ey



Fhe supply of gas supplied from T eni vas field made pessible nls

because ol the unting  etorts made by pespondent No. (0. Swil
imiplementation ol die JVA has miigated greatly the severe shortage o!
gas since late 2004. In this manner. respondent No. 10 hagbeen
substantindly  contributing 1o the ceanamy ol Bangladesh ana 1)
development. Niko has been operating in the [ndian Sub-continer:
over 4 tlourteen) years. Respondent No, 10 has established its hrunch
office in Bangladesh in compliance with all applicable laws and TR
obtaining due approvals, licenses authorizations and permits from 1
authorities. Upon “establishing  its branch offiee in Bunglrml\'\i'
respondent No. 10 has dc!.?\«crcd W the Registrar of Joint Stocks
Lompanies ((RISC) necessury documents, aceounts, ele. under scetivyg
P9 et ING o1 e Conganines Aat 1994, As 1o the allegations in respi.
ol the successive explosions and lil‘-:a'.z]l Chhatak, Niko 15 not mj| lault
Explosions occurred accidentally and in such kine ol exploration, su
dccidentdl blow out is aot unusual, 1he VA has not been éxecuted 111
violation ol Article 142 of the « onstitution or sections 3 and 4 of (.
Bangluglc-ah Petroleum Act, 1974, Respondent No. 5 Banglade<l:
Petroleum  Exploanen amd l’lnl‘:.fl_xx-;:ull Company \i_ld. (Bapex) hq
already been vested with 1 rights ol explordation and production ol if;.
gas fields “Chhatak ”.,.‘1,7)‘].1"]‘11‘»!.!”()I'l Prospect”™ is within the ‘¢

’

ordinates of the Chhatak gas lields as delined in Exhibit-A of

e = R



Framewaork of Understanding (FOU) executed betweer: Bapex i

respondent No. 10 on 23.8.1999. The legal opinion dated 27.02.200.
obtained by respondent No, 10 in this regard is a valid and authentic
document issued by~ Mr, Azizul Hag. Advocate. Supreme Court o
I.%;«mglﬂdr:s_h who is an associate of M/s. Moudud Ahmed and Associates,
Fhe procedure for Development of Marginal/Abandoned gas field was
approved by the Hon'ble Prime Minister on 14.6.2001 and was aguin
ratified by the successive Hon'ble Prime Minister on 18.03.2003. Thei
1s no legal basis for treating IVA as a nuliity in the eye cf law,

o

Respondent No. 10 performed its obligations faithfully. In 2005, then

were .more than 300 reported incidents of biow outs throughout the
world. There was blow out in Magurchara area under Block 14 and this
area was operated by Chevron. A lesser known blow out occurred in the
offshore South Sangu gas lield in Block 16 in 2000, The blow out |

Issue was brought under control by October, 2005, The primary loss has
been conlined to burning ol'approximately 3 BCF of gas and a little over
200 wees, which have since been replanted. No loss of life or livestoc!
and major and permanent damage o property has been reported. Though
respondent No. 10 does not admit responsibility or liability for the-
accidental blowout. it has made gratuitous payments of Tk. 3.43 crore 1o
the people living in the arca, who were alfected by the blow out. In luct,

|
i

respondent No. 10 took immediate and effective measures in orde

S



control the blow out. Respondent No, | engaged Safety Boss Lid.

GSM e, specialisis to conral Blow outs, The loss of 3 BCF gas

undoubtedly regrettable and the Blow out was an acodent.) Howes i,
without prejudice to the loregoing, respondent No. 10 is ready ond
willing to pay compensation to those entitled to on determination of
hability and quantum of damages caused. (i(u,\]‘.un(,icnt Na. 10 contuend-
that any such claim for dwmages would be properly ad‘it;dicalcd iy
;‘.rhilratlun:‘}r\asemneul ol the alleged damage is within the scope ol the
:u'!'vilralinﬁ process, \Respondent No. 10 is willing to proceed wi

arbitration as per the provision of international convention of (he
settlement ol intetnational disputes,  Some of the gas flelds have been
abandoned in the pust as economically marginal or non-productive. Al
one stage. Bapes Wad started operation m the three gus felds, bui
found them marginal and non-productive. At one point of time, Bape:
had ceased operations in these three vas (ields. " Thereatter, Bapo:
entered into” the JVA with respondent No. 10 in order to resunic
development and production from these fields. As a matter ol lact,
production sharing contracts (PSCs) with respect L‘o_ Block Nos. 12, | ).
14, 13, [e. 17, I\ and 22 were -avarded by the Government upon
negotiated terms without vonsidering competitive cost and as such 1

bidding was held. The reusons why Petrobangla was unable to invite the

process ol international competitive tender and bidding in awardin

aeraift | g
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production sharing contracts also has to .hr: understood. The indusiial
infrastructure in Bangladesh cannot sustain purchase of large quantitic-
of gas supplied to at intermational prices or even at prices prevailin:
elsewhere in South Asia. In India. gas is purchuSed from PSC conuacton
at US$ 4.00 per Mect after deduction of taxes ewc. In Bangladesh the
Government has fixed the price of gas at LISS 1.5 per Mef or less
Therefore. international oil companies (10Cs) have shown reluctance 1o
participate in international bidding in the manner in which it was initiall:

-

contemplated with respect to development of pclrolcun} resources
Bangladesh. Instead a system of part bidding and part negotiations ha
been used. As stated earlier. Chhatak gas field has alwayvs been excluded
from Bloek |2, since its exploration and development already vested
respondent Na. 5. Eurther, “Chhatak (kast) Exploration Prospect”™ 1
within the co-ordinates of the Chhatak gas ficld as defined in the O
(Exhibit-A) executed beNeen Bapex/ and respondent No. [0 on
23.871999. Niko's involvement with the development of Chhatak was
field began with the offer letter dated 28.6.1998 (Annexure-C). The JV A
was executed pursuant to Article 9.0 of the FOLUL _I'lnwcvm: 1118 stated
that the dratt MOU annexed to the letter dated 28.6.1998 was neve
executed by the Government. Therefore. the terms and u.mcliliuns ol the
draft MOLU never governed the negotiations and ;lewluplnums of 0

field. In the letter dated 28.0.1998. Niko proposed a modality commonls
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known as “Swiss Challenge" procedure, for exccuting a Joint Venture

Agreement between respondent Nos. 5 and 0. However. the proposes
modality was made the subject matter of the drafy MOL! enclosed wiih
the letter! This drafi MOU was never lnatized and executed betwee il
: v .

Government and Niko. Aftey rcguipl ol Niko's letter dated 28.6.1995
respondent No. | forwarded it to respondent No. 4, Petrobangla, for it
comments. Petrobangla, in its turn, asKed Bapex to review the Niko
proposal, vide Memo No  46.01.163/21 dated 16.8.1998. Bapes
I'or\vvai'clc:d Ats  recommendation 1o ‘ Petrobangla, vide Memo No.
HIT05.75 dated 22.9.1998. Thereafier, Petrobangla forwarded a repor
with-its detailed justification for approval of the Niko's proposal under
cover of a Memo No. 46.01.163 dated 20.10.1998. However, cértam
changes were made to the Niko's proposal. Originaly Niko propose
development of Chatk. Beanibazw. Fenbhugon) and Kamta Gas 1ields
and Petrobangla excluded Beanibazar and Fenchugonj Gas field and
included Feni Gas lield. On 31.12.1998, vide memo No. 46.01.163/583
Petrobangla forwarded its l‘u.u.)mmcm[enliun to respondent No. 1. Finall:

about 11 months later the Niko's propesal was accepted by Petrobargls
and Bapex. with the conditions as contained in the letter .daued 25.5:1999
l.‘~\nnex|.||‘c.-l)).’Pumumu to the letter dated 23.5.1999. the then President
ol Niko. the late Rul‘.‘nj:l‘l Ohlson. came to Dhaka in June, 1999 1o execuiv

the MOU and commence negotiations on the draft JVA. But at thi.
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stage, Bapex came back from its earlier stand to exécute’ the MOU, Wt
the position that an insdepth feasibility study was required priotr i
negotiation ol the draft JVA and informed Petrobangla according!

1
-~

Bapex, however, insisted that the expenditure lor feasibility study woul |
. |

be borne by Niko. Niko agreed to invest and participate in the leasibiiiny

study under the terms ol o Framework of Understanding that woul(!

/

provide that il the development of lnu‘gu.\. ficlds was proved feasible
then Lhe. JVA ‘would be executed with Niko. On 23.8:1999, upon
approval of the Government, a Framework ol Undcrslunding (FOU) wa
c.\ccul.cd between I?apeh and Niko with the parpt,\se of estimilji.
recoverable reserves in Kamta, Feni and Chhatak "~ gas fields anw
predicting the production characteristics of the prc-\'eﬁ and potential
reserves. From the background of the FOU and its contents, it is clen
that Petrobangla and Bapex. with the approval of the Government. i
an agreed decision not 1o puwsue the “Swiss Challenge™ modali
contemplated 1in Niko's [irst letter dated 28.0.1998. The procedure
approved by the Hon'ble Prime Minister provides in the explanzio:
note in Clause 10 that Chhatak, Kamua'and Feni Gas lields are deened

ugs fields and that th

o

to have been declared marginal/abandoned
negotiations/discussions conducted so far with the Government shall be
deemed to have been in compliance with the Procedure. Pursuant to e

terms of the JVA, the Joint Venture has been producing and supplying

——



http:PdltlLir.dk

gas from Femy

gas field without having

ANY guarantee as vet as (o 1y

amount of pavment. The Joint Munagement Committee of Bapex. Nike

loint Venture at a meeting dated 4.4.2007

decount having Bangladeshi Taka and LSS denominated components to
be operated by the Joint signatures ol Bapex und Niko Accordings .

I3

agcount, named, BAPEX-NIKO lain Venture has been opened w

Standard Chartered Bank being A/C Numbers 01-3642534-01 (BOT)

and 01-3642534-02 (USD). Howes er, because of the interi m order dited

-

12.9.2005 passed hy could be made 10 Niki .

this Court no DUy Iients

Bapex. The gas supplied 1o Petrobangla |y Bapex-Niko Joint Ve

e

under the GPSA s being distributed in Bangladesh b

.

y Petrobangla. Niko

has done evervthing according ro agreement and in accordance witl Ji

Fhe exploration and blow ou occurred accidentally. Niko had no hand

init. For the reasons stated tje Rule is liable to be discharged with cosix.

Respondent No. 100 also filed 4 supplementary  atfidavii-i;

Opposition wherein it anpesed anpexures 22, 23 and 24, thesumina:.

signed by the then two successive Prime Ministers.

Che petitioners filed as many as 35 ul’i’ld;n'itx-m-rcply against thy

atfidavits-in-opposition filcd by the respondents. In (those S altidavit-n

replies the petitioners reiteruted jis earbier stand.

Mr. Mahmudu! Islam, learned Advocate-appearing on behall

the petitioners, submits 1hat respondent No. 10 obtained the impugi!

resolved 1o open a join



IVA relying on the srroneous, collusive and malalide, opinion ol the

Ministry of Law lustice and Parliamentary Affairs by over ruling the
rawlul decisions of the Government. Tle further submits that responde
No. 10 has included Chhatak (East) in the JVA with malalide intention

for its illegal personal gain. He also submits that the respondents by -

passing the condition of “Swiss Challenge™ obtained the JVA from the

Government most illegally. He then submits that Niko always claimed 1o
have operated in a safe and cco-l'ri.ex'\dly environmental manner but (hi
blow outs caused colossal loss to the ecology, water resources, fisheries
ete. ol the country. He lastly submits that withqut signing MOLL the
FOLI was signed most illegally and th}; respondent No. 10 is legally
hound to give full compensation for the loss caused by the blow outs.
Mr. Khalilur Rahman, Iem'ne.d Additional Attorney Geneyal
appearing on behall of respondent No. 1, on the other hand, submits “. 1
respondent No. | has all along acted diligently in accordance with Jaw
and in compliance with the laws of the country. He further submits th

the Ministey ol £nergy has always been careful o uphold the hes

interest ol the country and that it has never been involved in any fraud in

executing the Joint Venture Agreement. He lastly submits that in orde

)

lo assess the loss caused by blow outs, several commitiges were torme:!

by the Government and that Petrobangla also lled money suit agatinsi

>



respondent No. 10 to realize fiﬁi‘é‘-"czb'n‘wpénsatid‘f‘f"j?ﬁyabl’e' for the losses

. |

caused by the blow out.
Mr. Mehdi Hassan Chowdhury, learmed Advocate appearing on
behalf of respondent Nao. 4, also fook the similar stand as that of

respondent No. J He however, adds that ,;'espOndL%m No. 4 has all along
been performing its duties and 1*esp0nsibili;ies stickly in zﬁcordance with
law. ‘

Respondent ‘No. 5 adﬁpted the ~submissions of the learned

Advocale appearing on behalt of respondent No, 4.~

Mr. Rokanduddin Mahmud. learned Advocate appearing on behalf

~ir 5%

of respondent No. 10, on t‘]%e 6£héf’ hand, submits thz;_frhé JVA was not
obuined through flawed process by resorting to fratfdulem and f'orged
documents. He further sﬁbm"its that the MinistrV of Energy at a series of
meetings took the decision to develop marginaf gas fields of Chhatak.
Kamta and Feni and communicated the same to respondent No. 10, He
again submits that according to the decision of the Ministry, a
“Framework of Understanding” FOU_was executed and Fhat according to
Article 5 of the FOU, the entire costs and ekpcnses? for feasibility study
was borne by respondent No. 10 and that Niko at its own expenses
successfully carried out its obligations under FOU. | \
He then submits that on 18.3.2003. the summary was approved hv

the then Prime Minister and that after the approval of the two successive




Prime Ministers, the JVA was signed with Niko. He submits that Nik

has done everything in accordance with law of the country. He lasif:
submits that in respect of compensation Niko has already givon
quantum ol money amounting to Tk 3.45 crore for the aflected person:

Wu have perused the voluminous Writ Petition. its annesaics
affidavits-im-opposition filed by respondent Nos: 1.4, 3, and 10 and the
annexures. supplementary affidavit-in-opposition. its annexures. i
atfidavits-in-reply on behall” of the petitioner against the allidayii-i
opposition filed by the respondents and their annexures.

According 1o Article 143(1) the Constitution of the People
Republic of Bangladesh is the owner of all minerals and other things of
value underlving the land of Bangladesh ocean within ‘the territoria/
waters, or the ocean over the continental sheil, of ﬁungladesh. Article
143(1) of the Constitution oi’ Bangladesh is quoted below:-

1431 )'theie shall vest in the Republic, in addition to any other
land or property lawlully vested-
(a)all minerals and other things ol value underlying any
land of Bangludesh:
(b)all lands. minerals and other things ol value underiyi
the ocean within the teritorial waters, or the ocean over the
continental shelf, of Bangladesh: and

(c)any property focated in Bangladesh that has no rightivl

\
awiner. i
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The NIR«) Resources (Bangladesh) Lid., is a public limited
company ' incorporated under the laws ;)l' Barbados. Niko is un
international gas and petroleum exploration and production company !
( anada, having world wide uperations including indian Sub-continenl
I'he Niko submitted an uns.ol'tcited offer -to exploration of gas in
Bangladesh. It has been operating in Bangladesh on the basis ol
permussion issued by respondent No. 9 on November 30, 2003, vid:
Memo No. BOI/Branch/24/2003/80. Niko is the operator under ihe
impugned JVA. The rights to explorations were gz'm;lcd to Niko by the
Joint Venwwre Agreement dated "October 6. '200;% executed betwee
respondent Nos. 5 and 10. T'he process ol executing the impugned JV A
started with a letter dated June 28, 1998 from Niko. Niko submitted the
lctter dated June 28, 19958 addressed to respondent No.! wherein Niko
resourees expressed its interestar the development aqd production of the
gas lelds of Chhatak, Fenchugani, Bianibazar and Kamta under a jomi
venture L[CSCl'il}ing‘ll'\c’St‘ lTelds as marginal and non-producing ga.'ls fields.
Al the time of submission of the offer, Niko Resources expressly
suaranteed that des CI(;])ll\L'i\l in these Nelds would be (1) at its sole risk
and expense; (i1} under terms and conditions that internationally prevail
in the development ol marginal fields; (iii) in a safe and environmentaliy

responsible manner as it never had a blow out and (1v) no sacrifices to be

“
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made from an economic stand point that could éver in any way endange;

the project from either a sately or environmenal stand point.

At the iritial stage the offer o;' Nika did not rube out thégonditio
of “"Swiss Challenge”™. But by the subsequent series of meetings held i
the Ministry. the condition of “Swiss Challenge™ was excluded by th.
Government and as such the modaljty of “Swiss Challenge™ i
dropped  Bapex a‘md Petrobangla initially favoured the proposal ol
“Swiss Chalienge™ bul ultimately dl'()l.\-i)t‘(' the maodality of “Swrss
Challenge” .

Respondent No. 1 directed by its lewer dated 25.5.1999 1,
respondent No. 4 10 take 'l'unl]_cl" necessary measures’™ to implement the
offer of respondent No. 10. As a part of “further neccs'san'y meastures” o
“Framework of Understanding” (FOU) for the study ol development an
production ol Hydracarbon from the Non-producing Marginal Gas lields
of Chhatak, Feni and Kamta was signed between respondent Nos. 3 and
1O on August 23, 1999, The purpose of FOU (Annexure-A) wis
estimate recaverable reserves within structure in the Study, Area (8 A
In February, 2000, the Study Report. titled “Bangladesh Marginal | icl
Lvaluation Chhatak, Feni und Kumta™ was inabized by respondent Mo
Soand 10, The Study ‘chnrl dealt with Chhatak in two pars, namely
Chhatak (West) and Chhatak (East). Based on the findings of the st

veport, it was concluded thal a joint venture contract might be execuie

s — L
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between respondent Nos. 5 and 10,1 Iwu'gh.Nilm Resourges submitied
drali JVA on Navember 7. 1999, the negotiation over tiw 31
elfectively :\'lu'rtcd atter the submission ol the study report. Responidin
No. = formed a committed on April 13,2000 1o linalize the .lC"l\Ib and
conditions of IVA submitted by respondent No. 10 without resorting t
“Swiss challenge™ for evaluation. The report and the JVA was discussed
al the Board Meetings ol respondent No. 3 held on June 8, 2000 wid
August 21, 2000 and also at the 287 Beard Meeting of respondent No 4
held on October 22, 2000.

As per decision taken at the 287 n:r:em‘rg of the Beard o
respondent No.4, the dralt JVA was examined by a 7-member PSC
Negotiation Commitiee that reiterated the decision of respondent No. 3
lor excluding the Exploration Prospect ol Chhatak, (East) from 1he
impugned JVA and also directed that “Swiss Challenge™ method to b
reflected. But subsequently at series ot meetings of the Board o
respondent Nos. 4 and 3 various clauses ol the draft JIVA were discussed o
with special emphasis on issues regarding (i‘i exclusion ot Chlwtak
(East) Exploration Prospectfrom JVA; (ii) inviting of other competitive
offers tim\ut::h~ international competitive bidding by adopting the methaod

ol Swiss Challenge prior to exeéuting the IVA: and (iii) fixing sale priv:

al aus,
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Meunwhile respondent Noo | déveloped a Procedure entitfe
“Procedure for Development of l\"largilw!«’:\.bau'clm'ued Gas * Field
(shortly. Pracedure). This Precedure was submitted before the thie
Privne Minister on June 6, 2001 Jor approval. The exploratory hol
mentianed in clause 10 of l'ltlt" Procedure-stated that for the puiposes o
this Procedure, Chhatak, Kaimta and Feni gus fieids should be deemed
have been declared marginalabandoned gus fields, and the negotiuiio
discussions conducted so far with the approval aceorded by b
Government in 1999, should be deemed 1o have been in compliance wil
the approved Procedure. Respondent NQ. 10 by its letter dated July &
2002 (Annexure-G-1), requested respondent No. 5 o include Chhasi
(East) in the JVA. On November 25, 2002, respondent No. 10 agaii
requested respandent No. 5 for inclusion of Chhatak (East) in the VA

Based on the opinion of respandent No. 2. the JVA was gl
333

approved at the meeting of the Board ol respondent No. 4 held o
July 22, 2003 including therein the Chhatak (Fast) Exploratory Prospeci
as a marginalzabandoned was fieid and the same was signed on Octobe
16, 2003,

The respondents also dropped the miodality of *Swiss Challenge
on the basis of the opinion of respondent No. 2. The then State Minisie
tor the Ministry of Power, Lnergy and Mineral Resources ruled oul i

, option for Swiss Challenge in the summary sent to the Prime Minister o
| .

1
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September 7. 20031 Annexiire-z) referring again 1o the legal opinion

=

respondent No. 2. Respondent Ne. 2 opined that Article 5.05 of the F()1
barred tender or negotiation with thicd party’ and that the A‘a't:clc frad
discarded clause (¢) of the lener dated ‘\/la} 25, 1999 (Annesure:D).

By an office order claled-.wlmguary 0 2065 under -Memo No,
BiJaKhaSha/Pro-1/Bibid-7/2004 respondent No. | F(u‘i‘ned'n O-men b
committer o identify the causes: behind ‘the fire. The commitiee
submitted its J'C[,)U;'l on January 19. 2005 in which ﬂw commuittee held 1)
~x'csp(mdem No. 10 was primarily responsible for the exploration/fire. (i
aggressive drilling by the Chinese LTnnp;m_\ uhpuimcd by responde
No. 10 on the basis ol faulis design of |'cspunclo:-n! N 10:

(111) Negligence in performiicg duties by respondent No. 3 v

also dentilied as tlie cause ol expluration/fiye

The commitiew asseused the loss of 10'BC] of gus till the date of
submissian ol the report [he commitiee recommended realization o
compensation for the loss caused because of the blow ouls.

On April 2. 2005, ;mnlh.r:l" Commitiee was formed by resporidon
N3 Lo assess the environmental damage. The Commiittee submitted it-
report on Apnl 13, 2005 and stated that there was loss of Tk, 3<.45

crore. However, the Commitiee could not asseds (he long term loss

damage
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One member Committee ol the Chief Reserve Study Cell o

respondent Nao. 4 submitted its report on June 4. 2005 stating that
loss of gas if calculated in mon‘el.zn'_\r term’ could be as high ag Tk, (00
Clrore.

The co-ordinations o’ Chhatak Gas field were defined in FOU. In
fact. accordingly to-the terms of FOU exclusion of Chhatak (East) fron
JVA and ;!Jupli(m of Swiss Challenge would be illegal as it would
breach the terms and conditions of FOL. With respect u.\ *Chhatat
(East) Explanatory Prospect” respondent Ne 10 reiterates that it 1!l
within the coordinates of Chhatak gas field as defined in the FOU. The
IVA was executed pursuant to the terms and conditions ol the FOL
inclusion of Chhatak (East) it) the JVA is can not be said maiafide us e
O was approved by the _highest nullm'rily

Pursuant ‘o the terms ol JVA, the loint Venture has been
producing and supplying Gas without having any guarantee of pay men
\U the conclusion ol necotiation. GSPA - was uitimately r:igl‘ml' I
December. 2006 for a gas price ol USS .75 per MCF. On the othe

hand. respondent Ne. 4 is paying US$ 2.75 per MCF for gas purchise.|

flom Moulvi Bazar and lulalabad Gas lields. and US¥ 2.9 per MCFE fu
vas produced from Moutobibazar and Jalalabad  fields by othe

International Oil Companies(10CS). The total gas supplied by the Jon

Venture Uil Jure, 2008 i# 21.28 BCF. but tull payiment has not Feen

et -,



made. The work programy of Chhatak Gas Ficid meluding  delling

program ws upiw_\\‘cd hy the Joint Management Commitiee at it
meeting held on February 28. 2004. The decision taken at the meetin,
was in conformity with the Article 6.2 ofithe JVA.

In fact, in this Writ Petition the moot questions are whether the
impugned Joint Venture Agreement should-he declared to I.mve been
obtamed without lawful authority and whether IV A shouid pe treated
a-nullity and whether dropping of .l.hu modality of Swiss Challenge v
done witiv arbitrars and malalide jnanner.

We have seen that exhaustive discussions ok place at the sever
meetings of the Board ol Petrobangla and Bapex hefore JVA i
approved and signed. We have seen also that JVA was approved by 1)
highest ‘dtllhul'i‘lv\' also.

The summery dated 6:6.200] prepared lor the Procedure 1o
developmient of marginal ubandoried as fields was approved by the thids
Prime Minister on l4.(;‘.:‘()ll|. Phe summery of the Prime Minister daied!
14.6.2001 has'been annexed as annexure 27 1o the writ petition, | he

extract of the summary (A nnexure-27) dated 14.6.2001 is quoted below -
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From the above extract of the summery, it is clear that the then
Prime Minster approved dhe summey on 14,6200 (.A'\I]HVC\UIQ‘-.
Phereafter, on 18.3.2003, thy As'u-.xcsmn' Prime .\linistx.-r'uls:» appraved
summary in almost identical terms, directing that the JVA  be slonudl
with Niko and as per FOUL The Prime Minister. while UPPION iy
ummary recontirmed the decision of the previous Prime Minister tah e
on 14.6.2001. Summary dated 18.3.2003 approved by the then the Prinw
Minister has also been annexed as Annexure-10. For prope)

appreciation.extract of Annexure=10 is also quoted heliw:-
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This summary was approved by the then Prime Minister.

According to the above summary, the Chhawk gas field cannot
contimed o Chhatak (Westr alone. Now. on the other hand, Petrobanu o
m its turn, asked Bapex Lo review the Niko's proposal. vide Memo Nu
Jf»(ll.l-(ﬁfl dated 16.8 1998, Bapex forwarded it recommendation
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Petrobangla, vide Memo No. L17.05.75 dated 22.9.1998. Therealiv:.
Petrobangla forwarded a report.with its detailed justification for approval

of the Niko's proposal under cover ol a Memo No. 46.01.163 daicl

20.10.199%,

From the above, we do find that the JVA was not obtained
flawed process by resorting to fraudulent means. There is no denial wl’
the lact Elml o severe blow outs occurred at the lec‘nl'cxplm,‘utinn il
those blow outs caused colossal loss and damyage o life and properts
the people “\'iﬂg 'm the area. The first blow out took place on Januars
2005 and the second one on June 24. 2005, Tn order 1o assess the reasor

for such blow outs and to assess the damages caused, several commitices

were formed by the Governmient. The committee No. | submitted

report and recommended as follows:-

“{Bealfle TR R e whe SRgMa WedEe adn
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All - the  committees  submitted  their reports recommending
realization ol compensation money fram Niko for the loss and damuge

caused by the blow outs. Al the Committges held Niko vesponsible

1
\

the blow outs. The Comimittees even cxpressed 117 Niko was dilicent
such blow out could nave heen avoided. However. there is no denial o

|

the tacts that the successive blow outs caused heavy loss w 1ife]
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property, cattle. trees and fisheries ete. of the IVA area.. Niko mu

adequately compensate the loss caused. The Government so Far ho
taken some positive steps for realization of compensation from Nike
Lastly respondent No. 4 filed a money suit claiming Tk, 746,50.83 973
(Seven hundred forty six crove [ily lac eighty three thousand ninc
hundred seventy three) only from Niko. The suit 1s still pending. ll}(_
amount 10 be paid as compensation money should be decided hy th
Court below alter taking pi'ub@i‘ evidence or by mutual agrecnmen!
amongst the parties involved. But Niko cannot avoid its responsibility o
giving adequate compensation lor the losses caused by two Successive
blow outs

In the light o the diseussions made  hereinhelore, the R
succeeds in-part. Niko is directed 1o puy the compensation money us pe
the decisions to be taken in the money suit now pending in the Court o
the Joint "District Judge or as per the mutual agreément among th

parties. The respondents ure restrained by an order ol injunction 1o o |
making any payment to respondent No. 10. This order of injunction shall
remain in force tll disposal-al the money suit or till amicable settlement

amongst the parties. whichever is carlier.

[here is no order as 1o costs

Sved Mahmud Hossain, J: Quamrul Islam Siddiqui
' I agree.
Syed Mahmud Hossain
Type by: Nurun Nahar
01.08.2010
" Read by: %f % \©
Exd. by: ‘ ;
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