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and
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J B Hassain, J.

The petitioner abtained the Rule Nisi in the following terms:

“Let a Rule Nisi be issued calhng upon the respondents to show cause
g oo why the memo No! 22.02:2200215.58.001.17-442 dated
10.04.2017 (Annexure-A) issued by the respondent No. 4 directing the
etitioner to remove its establishment from Paschim Para, Si1, Martin’s

Cox’s Bazar gnd order duted 25.04.2017 passed by the respondent No.
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Bangladesh Environment Conservation Act, 1993 (amended in 2010)
directing the petitioner to demolish its establishments (Annexure-A( 1)
shall not be declared to have been issued without lawful authority and
is of no legal effect and further as to why the respondent No. 2 shall
not be directed to issue Environment Clearance Certificate to the
petitioner and/or pass such other or further order or orders as to this
Court may seem 1it and proper.

Subsequently, by order dated 06.12.2021 a supplementary Rule Nisj

was also issued which runs as tollows:

“Let a supplementary Rule Nisi be issued calling upon the
respondents to show cause as to why the memo No.
22.02.2200.213.71.270.17.Prosha-1019 dated 04.06.2018 (as
quoted in Paragraph No. 9 of the instant application) issued by
the respondent No. 4 cancelling the application of the petitioner
for Environmental Clearance Certificate, without giving any
valid and/or cogent reason, should not be declared to have been
issued without lawlul authority and is of no legal effect and in
gross violation of the principles of natural justice and also why
a direction should not be issued upon the respondents to dispose
of the application of the petitioner for Environmemal Clearance
Certificate upon 1aking into consideration the material
documents/information submitted by the petitioner in support of
its application and/or pass such other or finther order or orders

as to this Court may seem fit and proper.”

Relevant facis leading to issuance of the Rule Nisi, in brief, are that

the petitioner, a private limited company has been carrying on the business,

inier alia, of tourism, travel agency by operating hotels at different places of

Bangladesh from 1998. The petitioner constructed a three storied hotel and

tin shed couttages at the St. Martin’s Island, Upazila-Teknaf, Cox’s Bazar

{the Hotel) in the vear, 1998, After construction of the Hotel, the respondent
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No. | i.e Ministry of Environment and Forest declared St. Martin's Island as
an “EBcologically Critical Area”™ (ECA) wvide Notification No. @8-
8/a/w4/n5/28¢ dated 19.04.1999 published in the official gazette on
20.05.1999. Therealter the respondent No. 1 vide Notification No. “=%/8-
oefor/ab/aoy  dated 29.06.1999 published in the official gazette on
11.07.2002 stated that it shall construet marine park and eco-tourism
establishment on the Island and further restricted the following activities on
the island; (i) collection of stone and coral from the island (i1) any

construction without approval from the Government (iii) use of stone or

iction
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coral in construction {iv) collection of coral snail, ovster, rortoise and other
wild animals (v) collection of any kinds of moss (vi} cutting down of trees
(vii) all kinds of hunting or killing of wild animals (viii) anv activities which
destroys habitats of animals or plants {ix) any activiies which may
spoil/change the nature of the land and water and {x) any activities which is
harmful to fish or other aguatic animals.

By publishing the Notification No. *@9/8-oo/er/eh/8ed dated
29.06.1999 in the official gazewe on 11.07.2002, the Government for the
first time restricted construction on the isiand without approval from the
Government. This was done in order to protect the natural beauty of the
island and to protect the habitats of animals and plants. The petitioner, even
before the publication of the said gazette nmiﬁtations. was active in
ensuring at its own instance that the natural beauty of the island or the
habitat of animals/plants are not hampered or disturbed in any way. The

motto of the petitioner is for the tourists to enjoy the natural beauty. The
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destruction of such beauty wiil not serve anyone’s purpose. The Government
of Bangladesh upon acknowiedging that commerciat establishments set up
prior to the operation of section 12 of the Bangladesh Environment
Conservation Act, 1993, amended the said section 12 of the Act vide
Bangladesh Environment conservation {Amendment) Act, 2010,

The refevant secticn 12(2) is quoted below:
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The Bangladesh Environment Conservation (Amendment) Aet 2010
came inte effect from 05.10.2010. Thereafter, the respondent No. 6 issued
Memo No. “/@53)55 4ion 3719/o0u8/2053/338 dated 31.01.2013 upon the
petitioner directing the petitioner to apply for Environment Clearance
Certificate before the respondent No. 2 upon payment of prescribed fees and
submission of all required documents including No. Objection certificate
from the local authority.

Accordingly. the petitioner submitted application but it is still pending
with the respandent No. 2 (Director General, Department of Environment).
While the petitioner was awaiting the Environmenial Clearance Certificate
from the respondent No. 2, all of a sudden the respandent No. 4 {Department
of ILnvironmen:, Cox's Bazar) issued the impugned Memo No.
22.02.2200.213.58.001.17-442 dated 10.04.2017 directing the petitioner to
remove its hotel establishment from Paschim Para, St. Martin's Cox’s Bazar.

Fhe Petitioner vide its letter dated 11.04.2017 approached the respondent

s




No. 6 categorically stating that its activities have not at any time affected the
environment, to the contrary it has taken steps to ensure that the environment
and beautification of the isiand remains intact. Further. it was also
mentioned that- during the monsoon and stormy season, the hotel was
regularly kept open to be used as a cyclone shelter. Medical camps and other
health check ups are regularly organized for the benefit of the local
residents. In the end, it was mentioned that the petitioner applied for

Environmental Clearance Certificate as per direction of respondent No. 6

sductipazila Nirbahi Officer, Teknaf) and the said application was pending

nal.

before the respondent No. 2.

Subsequently, in complete ignorance of the statements of the
petitioner, the respondent No, 3 (Department of Environment, Chattogram
Division) passed the impugned Order dated 25.04.2017 in Enforcement Case
No. 333/2017-8135 under section 7 of the Bangladesh Environment
Conservation Act, 1995 (amended in 2010) directing the petitioner to
demolish its establishiment . In the said impugned Order dated 25.04.2017,
reference was made to judgment and order dated 24,.10.2011 passed by the
High Court Division in Writ Petition No. 6848 of 2009 filed by Bangladesh
Environmental Lawyer’s Association (BELA) agninst Government of
Bangladesh and mhers.

The petitioner was not made a party in the said Writ Petition and as
such not aware. The said judgment and order applies for entities which have
constructed establishments in violation of the Bangladesh Environment

Conservidtion Act, 1995 and also the Notification dated 19.04,1999 in which
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the St. Martin's island was declared as an Ecologically Critical Area. The
petitioner having constructed its hotel prior to the declaration of the island as
Ecologically Critical Area, it does not fall within the ambit of the said
judgment and order dated 24.10.2011. Further, the respondents failed to
carry out any survey as per the judgment and order.dated 24.10.201 1.

During pendency of the Rule the petitioner filed an application for
issuance of supplementary rule stating that after filing affidavit in opposition
by the respondent, the petitioner came 1o know that its application seeking
environmental clearance certificate was rejected by the respondents vide
impugned order dated 04.06.2018. In the circumstances, the petitioner has
also obtained supplementary Rule Nisi chailenging the said impugned order
dated 04.06.2018.

The Directorate of Environment represented by its Director General
(DG as respondent No. 2 appearing in the Rule Nist has filed an atfidavit-
T

in-opposition controverting the statements made in the writ petition. 11

contentions of the respondent, in short, are that the writ petitioner has
challeneed the letter dated 10.04.2017 containing direction upon e

it ish his 2 storiec 3 Swanno Bilash Resort and
petitioner to demolish ns 2 gtoried hotel, namely. Swap

Enforcement Case No. 306 of

-
{

1 ) 0l ey 4 G the
the Order dated 23/04/2017 passed i he

1 e~
irectt i amer to demolish his establishment (Anpexure-L
2011 7-789 directing the petitioner 10 demolish hus estabs

i > writ petitt i the orders are appealable
and £ respectively to the writ petition). Both

accordance with section 14 of the Act, 1003 (amend.cd in 2010). Therefore.
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Further, section 3 ol the Act, 1995 deals with Ecologically Critical
Area (ECA)Y which states as foliow:

vy I the Government is satisfied that an area is in an

environmentally eritical situation or is threatened lo be in such

siruation. the Government may, by notification in the official

Gazetre, declare such area as an ecologically eritical area and

immediately take necessary aciion to reaching the destination

referred (o, .

(2; Notification published wnder sub-section (1) shall mention,

refuted with an area boundary and legal description with map

and such map and legal description also displaved in such area

and finally alf  things with considered as  documentary

deseription

(3} The Geovermment shall, take management planning for

concerned wrea after declared such area an ecologically

crifical areda.

{4) The Gavernment shall. in the natification publicarion under

sub=section (1), specifv the dangerous activities or processes

that cannot initiated or Continued in an ecologically critical

area.”
It is stated that St. Martin Island is an Ecologically Critical Area
(ECA) and a Unigue [sland of Bangladesh and this Island is full of resources
ol natural turtles, corals, seaweed, algae and others. The Government of
Bangladesh has declared the St. Martin Island as an Ecologicallv Criucal
Area in 999 ip accordance with section 3 of the Act, 1995 and in that ECA
declaration. the Government specifies the activities to be done and also
prohibited the following activities:

“a) Cutting wr Collection of natural Forests and Plants;
b) All kinds of hunting and killing of wild animals:

¢l Catching ar eollecting oysters. eorals, turtles and other wild
animaly,

d) All kinds of activities that destroy habitat for animals and

plans!
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e) ANl kinds of activities that destroy’ change of natiral
characteristics of land and water;

B Esrablishing comv kind of indusiries thar pollutes soil. warer
and air:

@) Noise and poliurion caused by industries or institutions:

hy Ay kind of harmful action taken to fish and other aguatic

organisms.”

In Writ Petition No. 6848 of 2009, the Honble High Court Division
of the Supreme Court of Bangladesh passed a Judgment and Order on
24.10.201 1 regarding the hotels, motels and resorts established in St. Martin
Island, Cox’s Bazar and in the said hudgment, Ehé Court gave the following
directions amongst others:

“al Ta conduct a survey within 60 days from the date of receipt
of this judgment. to identify such buildings which have been
established without Environmental Clearance Certificete ond
demalish them av sean as practicable,

hy To take infallible measures against erection of any such
future  consfruction  withowt  Emvironmental  Clearance
Certificate and demolish them ag soon as possible.

et To invoke penal provisions as contained in the Environment
Conservation Act. 1995 withowt hesitation and failure against
all violarors.

il To take effective sieps to protect all tvpes of turtles. snails,
ovsters and all other marine and wild species in the island in

accordance with the notifications referred o above, "

It is also stated that on 02.03.2017, the relevant officials of the

Department of Environment held a physical inspection in the St. Martin

"

Island, Teknat, Cox's Bazar and found that the Writ Petitioner was operating

the yesort business in the Ecologically Critical Area (ECA) upon erecting a
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two storied building without any Environmental Clearance Certificate which

is a clear violation of Bangladesh Environment Conservation Act, 1993 and
its Rules, 1997, Accordingly, the Assistant Director of Environment issued a
jetter dated 10/04/2017 (Annexure-E to the Writ Petition) upon the petitioner
directing him to remeve his resort structure from the St. Martin Island within
23.64.2017, otherwise, legal action would be taken against the petitioner
including fifing cases by the Environment Enforcement Team and also
recovery of compensation under section 7 of the Act, 1995 But having

found no action in removing the resort, the Director of Department of

fuction

2L Epvironment passed an order dated 25.04.2017 in'Enforcement Case No.

i

ah
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SU6/2017-789 (Annexure-F ) directing the petitioner to demolish the resort in
question and furfher. issued a show cause notice as to why a legal action
should not be taken against him for constructing and operating resort without
any Environmental Clearance Certificate and directed him 10 gzive reply
within 15.05.2017, failing which, legal action under the Bangladesh
Environment Conservation Act, 1995 and Environment Court Act, 2010
would be taken against him.

It is further stated that the writ petitioner made an application for
issuance of Environment Clearance Certificate in favour of Swapno Bilash
Resort and accordingly, upon receiving of the said application, the
concerned Official of Department of Environment held a physical inspection
en 2.1.2018 and found that the said Resort was constructed in 2003 without
any positional certificate and since then, the writ petitioner has been

administering the resort without having any Environment Cleamance




Certificate. Thereafter, the Assistant Director of Department of Environment
issued a letter bearing memo No. 22.02.2200.213.58.006.18.prosha-424
dated 08/03/2018 to the petitioner requesting him not to run the resort
without any Environmental Clearance Certificate as per law and further,
directing to submit relevant documents in support of his application to office
of Environment within 22.03.2018, otherwise. his application would be
cancelled. Thereafter, the Assistant Director, Department of Environment
issued letter bearing @ memo No. 22.02.2200.213.58.006.18.prosha- 1069
dated 04.06.2018 cancelling the online application of the petitioner due to
his faifure to submit relevant documents to the office of Environment despite
issuance of several notices in this regard.

The Banglﬁdegh Enviromment Lawyers Association {BELA) has also
filed an affidavit in opposition contending, fntttl_’ alia, are that a subsequent
notification dated 29 June, 1999, No. 33/38/99/43 1 published in the official
gazetie on 11 July, 2002 prohibited the following activities in the said
Island:
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Mr. A. F Hassan Ariff, learned senior Advocate with Mr. Margub

Kabir. learned Advocate appearing for the petitioner submits that the

petitioner’s establishment started in the yvear, 1998 as residential hotel and

that the “amrw= #fara< AT a7, Sbde (FLHN4~-20d0) came into effect

from 05.10.2010 incorporating provision requiring the industrial |

establishiment and  project starting be['c:r‘e the Act, 1995 for taking {

environmental c!earan;:e certificate. Pursuant 1o the said amendment the

Upazila Nirbahi Officer by his letter dated 31.01.2013 directed the petitioner

-oductiompply for environmental clearance certificate. He further submits that
HIELR ;

following the said instruction, the petitioner filed an application for

ssain  environmental clearance certificate on 20.03.2013 depositing required fees
Wler

spizleh e R . 1 :

brat:  and furnishing all the documents but keeping the matter pending without any

decision, the respondents arbitrarily issued the impugned memo dated |

10.04.2017 and 25.04.2017 which reguire interference by this Court. He also

submits that the Act, 1995 has been incorporated aiming to preserve the

enviranment and therefore no provision in the law demolish the building of
the citizen and as such the impugned meme dated 10.04.2017 is completely
without jurisdiction.

Mr. Hassan Ariff has drawn our attention to the impugned order dated
F)4.0(>.2038 under the supplementary Rule and he submits that although the
petitioner furnished ali the relevant papers for issuance of environmental
clearance certificate but without considering the same, the impugned memo

was issued on the ground of non furnishing relevant required papers. He also

submits that the petitioner never received any letter from the respondents as
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to the required papers and even the required papers are not rejevant and not
applicable for the petitioner.

Ms. Syeda Rezwana Hasan, the learned Advocate appearing for the
respendent No. 7 (BELA) has drawn our attention to the judgment and order
dated 24.10.2011 passed in writ petili(m No. 6848 of 2009. At the very
beginning the learned Advocate raised the question of maintainability of the
writ petition submitting that the petitioner has the alternative remedy seeking

5 readdress against the impugned order in accordance with section 14 of the
Act, 1995, She further contends that the impugned order as contained in
Annexures-A and Al have been issued in compliance to the judgment and
order passed in writ petition No. 6848 of 2009 and therefore guestion of
violation of natural justice or any illegality does not arise. Further contention
of the learned Advocate is that according to petitioner’s statement the hotel
project started since, 1998 and so the Act, 1995 and the Rules thereunder,
1997 requiring the petitioner environmental E|:“.‘i]’£ll'i£‘f! certificate Is very
much applicable and so, section 12(2) of the Act is relevant in respect of the
petitioner. She again contends that the respondents’ letters requiring relevant
documents for issuance of clearance certificate were communicated to the
petitioner by registered post and in such, circumstances. the petitioner can
net deny as to receipt of the said letters in view of section 27 of the General
Clauses-Act

Mr. Syed Quamrul Hossain, the learned Advecate appearing for the

respondent No. I (Department of Environment) afier placing his affidavit in
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opposition, has adopted the submissions as advanced by the learned
Advaocate for the respondent No. 7.

We have gone t.h-z'ough the writ petition, the supplementary affidavit
filed by the petitioner, the application for issuance of supplementary Rule,
affidavits in opposition separately filed by the respondent No. 2 and 7 and
other materials on record.

Section 5 of the “sfere= 7ig@@r =ER, wose” (shortly, the Act, 1995)
incorporates the provision which runs as follows:

“qEl-¢ | AFSTETS ALELIA TS| CATEe-()) FEETW oW 9 Wl AR
zn (@, AT SEPIE IR G 9FeE ofEwd 799 (Eco-
system) AEOIF; T93E AT T2ANE 91 329R wWpRE aRans Tm
ZA(A A9eE, FATIE (END &R 9, 5e ANEe Siormeis
AgEh=E] waE (Ecologically Critical Area) 9@ sf&rs =ifua a3t
R ¥ WSOIY TG T30S SLEENY TN ATAET AT a7
wfers |
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fere frafes <=

(o) (=W afErs Aferaeme REdey 9F TETE A9 AeEE AR
(8) =fetasre by I cafde aorem @E, o Tteew o 9
AfFa 5 WA A TAR wA VA A ©Z AAwE T (y) @ Shnfes

Pursuant to said provision, the Government by the notification dated
19.04.1999 deelared the St. Martin's Island, Teknaf Cox's Bazar as
Ecologically Critical Area (ECA), But due inaction of the respondents in

preserving the Island, in the vear 2009, at the instance of the BELA Writ



Petition No. 6848 of 2009 was filed before the High Court Division and after

contesting hearing, a judgment and order was pronounced on 24.10.2011
relevant portions of which are as follows:

"1 To conduct a survey within 60 days from the date of receipt

of this judgment. to_identify such buildings which have been

established withouwt Environmental Clearance Certificare and

demolish them ax soon as practicable,

2. To rtake infaliible measures against erection of any such
futtire construction withowt Environment Clearance Certificate
and demolish them as soon as possible.
3. To invoke penal provisions as contained in the Environment
conservation Act. 1993 without hesitation and failure against
all vinlarors
4. Tu take effective steps to pratect all tvpes of twrtles, snails.
avsiers and all other marine and wild species in the island ™

{ Underlind}

Pursuant ta the said judgment and order, the respondents surveyed all
establishments within the St. Martin’s Island Area and identifving them,
started action. In course of such action. the impugned letters dated
10.04.2017 and 25.04.2017 were issued. This situation led the petitioner to
file this writ petition.

Now, maintainabiiity of the writ petition having been raised by the
rcspnndcnfs. we are deciding the said issue first. From the Rule Nisi
obtained by the petitioner it appears that there are two parts, firstly
challenging the impugned memos of the respondents dated 10.04.2017 and

25.04.2017 and secondly, rejection of application for environmental

clearance certificate and séeking direction upon the respondents to issue




environmental clearance certificate in favour of the petitioner. To appreciate
the submission of the learned Advocate, we have gone through section 14 of
the Act, 1995 which runs as follows:

Y-8 | (3) @F WE W fafk wgwnE awg @ @, s @
I AE Wees %30 fef, T it = 1 e g fa
fitma W] 7EeE TS e WA SEeR WEb I fewm Wi
s #faran a3 Tfes Ton TF FEAelE e gerg 320 4
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The impugned memos dated 10.04.2017 and 25.04.2017 were passed

ﬁezl'ieferring to the judgment dated 24.10.2011 passed in writ petition No. 6848
of 2009. Further the impugned memo dated 04.06.2018 refusing to grant
environment certificate was issued on the ground of non submission of
required documents. Considering both the issues, we are of the view that the
issues can not be addressed by the alternative forum provided in section lai
of the Act, 1995. Hence, we hold that the writ petition is maintainable.

Now let ws decide the propriety of the impugned notices dated
10.04.2017 and 25.04.2017 issued upon the petitioner for demolishing the
hotel building in question. It is on record that the petitioner started the hotel
buginess in the vear, 1998 and before that the Act, 1995 as well as the Rujes.
1997 thereunder was framed. Schedule | of the Rules. 1997 shows that the
petitioner’s hotel falls within the class of “swm-a & Therefore, the
petitioner required to obtain environmental ¢learance certificate in
accordance with section 12(1) of Act. 1993, But the petitioner never took

any environmental clearance certificate in running its business and thus,



there being no implementation of law, the BELA brought the matter before
the High Court Division in the form of Public Interest Litigation (PIL)
through writ petition No. 6848 of 2019 chu!%gnging inaction of the
respondents in taking action against the perpetrators who had beer running
hotels business and others, in gross violation of the Act, 1993, After hearing
the High Court Division by the judgment and order dated 24.10.2011 made
the Rule absolute giving certain directions as mentioned above.

Pursuant to said judgment and order, the respondents conducted
survey within the area of St. Martin's Island. In their course of action, the
respondents have issued the impugned orders dated 10.042017 and
25.04 2017 as contained in Annexures-A and Al. Therefore, we do not find
any impropriety for our interference over those orders.

The second part of the Rule Nisi is seeking a direction upon the
respondents for issuance of environment clearance certificate and the

suppiementary Rule Nisj is rejecting the petitioner's application for

environmental clearance certificate. We have considered the submissions of
both the parties as well as the impugned order of rejection dated 04.06.20 I-E.
It appears that the petitioner was required to file application for environment
clearance certificate in accordance with Rule 6(5)(Ga) of the Rules, 1997.
Annexure-1 1o the writ petition shows that the petitioner filed an application
on 20.03.2013 furnishing certain documents, Subsequently the petitioner
also filed some other documents on 08.02.2018. However, the respondents
by their letter dated 01.03.2018 required the petitioner to file certain more

documents for consideration of its praver and by the memos dated

o,
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09.05.2018 and 27.05.2018 the respondents issued reminder for furnishing
those relevant papers. Thus finding no response from the petitioner, the
respondents issued the impugned letter dated 04.06.2018 rejecting the
application for clearance certificate for want of non furnishing relevant
documents. Although in this regard, Mr. Hassan- Ariff submits that the
petitioner did not receive the said letters requiring it to furnish the papers but
that can not be accepted as those letters being posted under registered post.
Moreover, the petitioner was supposed to remain vizilent with the office of

ct.[QL'\e respondents and his application when the matter was long pending.
' .

tl,

However, considering all aspects, if the petitioner can maintain its

S92 ysiness observing all the required rules and formalities incorporated in the
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Act and the Rules, the respondents has to give clearance certificate. But

before that the petitioner has no right to run the business without any
environmental clearance certificate. Hence, before issuance of any
environmental clearance certificate the petitioner shall not be allowed to run
business. Therefore, the respondents shall shutdown the business concerned
i. € hotel forthwith and the petitioner is at liberty to file a fresh application
for environmental ¢learance certificate in accordance with the Act, 1995 and
the Rules. 1997 submitting all necessary papers and following all the
required formalities. In that case, the respandents shall consider its prayer in
accordance with law expediously. Before deciding the issue of granting
environment clearance certificate, respondents shall not demolish the Hotel
structure subject to the condition that the petitioner shall not run Hotei

business before having environmental clearance certificare,
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Razik Al Jalil, J:

Readied by:

In view of abov

o discussions, we do not find any merit in this Rule.

In the result, the Rule is discharged with the observations made above.

Communt
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cate a copy ol this judgment and order to the respondents at

J.B.M. Hassan

[agree
Razik-Al-Jalil
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