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INTHE SUPREME COURT OF BANGLADESH
HIGIT COURT DIVISTON
(SPECIAL ORIGINAL JURISDICTION)

WRIT FETITION NO. 11373 OFF 2015

IN THE MATTER OF :

An application under Article 102 (2)(a)(i) and (i) of the

Constitution o the People’s Republic of Bangladesh.
AND

IN THE MATTER OF

Bangtadesh Environmental Lawyers Association (BELA .

.......... Petitioner.
Versus
fhie Government of Bangladesh and others
...... Respondents.
Mus. Sveda Rizwana Hasan  with
Mr, Minhazul Hoque Chowdhury, Advocates.
....... for the petitioner
Mr, Mu Hadiud Istam Mollick with
Mr. Zakir Hossain Masud . Advocates
..... for the Respondent No. 14

Heard w parton 13.07.2017 and Judgment on
19.07.2017
Present :
= My, Justice Sved Muhammad Dastagir Husain
and

My, Justice Md. Ataur Rahman Khan

(s}

ved Muhammad Dastagir Husain, J:

Rule Nisi was issued calling upon the Respondents 1o
show cause as o why the illegal and unplanned cutting of hills
and hiltocks and indiscriminate  and unauthorized extractiona?
white clay in Arapara, Panchkahanmiya and Maizpara Mouzas of
Durgapur  Upazilla usder Netrokona district by identified
persons:  compainies (- as o of Annexure L) without
Favironment clearance  Certificate (ECC) and Environmental
Manacement Phan ¢ EMP)Y causing thereby cological imbalance

and degradation ol the enviromuent ol the arcas, being violative
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of the provisions of the Bangladesh Environment Conservation

Act. 1985 | and the Environment Conservation Rules, 1997 | the
Mines and Minerals (Control and Development ) Act, 1992 anc
the Mines and Minerals Rules . 2012 | the Bangladesh Water
Act. 2013 . the Land Management Manual, 1990 and other
applicable laws and policies, shall not be declared unlawful and
against public interest and why the respondents shall not be;
directed to prevent indiscriminate and illegal extraction of white
clay Irom the said Area.

Fhe short faets is that the petitioner is  Bangladesh
Environment Lawyers  Association, hereinafter referred to as
BELA, a society registered under the Societies Registration Act,
1860 . registration No. 1457 (17) dated 18" February, 1992
being  represented by its Chief Executive, Syeda Rizwana
Hasan, who is duly authorized to represent BELA in all legal
proceedings.  cases cte. The petitioner BELA - has been active
since 1992 as one ol the organizations with expertise in the
reculatory field of environment and ecology. It has protected
public interest against environmental anarchies and signiflicantly
contributed to promote environmental justice. There are many
evidences ol BELAs efforts to promote  a  healthy environment
using  legal mechanism as an  cffective, legitimate tool.
Respondent No. 6 is the Department of Environment,
represented by its Director  General, entrusted with all
responsibilities regarding  protection and conservation of the

enviromment ol the country in line with the Bangladesh
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Lnvironment Conservation Act, 1995 ( Act No. | of 1995) and
the rules of 1997 made there under. Respondent No. 7 is the
Director General ot Geological Survey of Bangladesh (GSB) ,
responsible  for under taking geological investigation and
mapping for fuels, natural or mineral resources, Respondent
No. 8 is the Director , Bureau of Mineral Development and is
responsible for leasing out the companies for white clay mining
and also responsible for supervision  of the development and
control of extraction of mineral resources throughout the country
. Respondent No. 9 is the Deputy Commissioner of Netrokona
district  and is responsible for inter alia , regulating and
administering  extraction of white clay at the local level.
Respondent No. 10-is the Deputy Director of Department of
Environment of Mymensingh  district  and is responsible for
cftective protection of environment and natural resources at the
local level. Respondent No. 11 is the superintendent of police,
Netrokona District who is responsible for protecting the local
people and natural resources through proper execution of law at
the local level. Respondent No. 12 15 the  upazilla Nirbahi
Officer of Durgapur upazilla under Netrokona district
responsible for ensuring public  comfort and wellbeing and
protecting public and private property and natural resource at the
local level. The environment and ecology of Bangladesh are
being continuously  endangered  and threatened by various
activities  originating (rom both  private  and public  sources.

Amongst the primary causes und sources of environmental




degradation. pollution and degradation of ecosystems,

surrounding atmosphere  and natural resources have perhaps
exceeded all norms and standards of human cognition. In a large
number of cases such  grave contamination has been contributed
by the carcless o sellish and profit seeking attitudes of few
unscrupulous people at the cost  of greater public interest

Untortunately, such degrading  activites of arbitrary and
unregulated use of nawral resources and contamination of the
environment remain unaddressed due to failure by the statutory
agencies to ensure compliance with regulatory provisions and to
protect life, public health, comfort and property of the people.
The hilly Durgapur upazilla of Netrokona district has very rich
collection of silicc.)n sands and white clay. The Durgapur
Upazilla has been an attractive tourist place due to its diversified
natural beauty, greenery, hills and hillocks, forests, rivers, water
bodies and also  the enriched natural resources. The hill and
hillocks of the said Area lolékﬂ like an exclusive scenic
combination of white and pink colours as the hills have a huge
storuge of white clay or china clay. The Shumeshwory river
flows through the Durgapaur Upazilla within the hills and
hillocks which has enhanced the epic beauty of the hills and
hillside forests. Due to unique natural resources of the said area,
the surrounding environment and ecology of Durgapur Upazilla
is highly enriched. The hills and hillocks are surrounded by the
forests  where different  wildlife, such as wild elephm‘lts,

amphibians. reptiles and mamas etc, lives together by




maintaining ccological balance in the said Ara . Besides that the
hills and hillocks ol the said Arca has been a liveable place for
the abroginal Hajong. Garo and other tribes and their lives and
livelihood are intimately related to the hills and hillocks

Therefore, the hiily areas of Durgapur upazilla are signilicantly
important in terms of natural environment and ecology. The
newspaper report dated 1" November, 2014 | white clay

’

spreading over 15.5 kilometer arcas of Durgapur Upazilla under

Netrokona district is capable of satisfying the need of the

cerumic industry of the country for about three hundred years.

The Mines and Mineral Resource (Control and Development )
Act, 1992 was enucted on 1™ November, 1992 as Act No. 39 of
1OO2 with the objective of controlling and developing the mines
and  mineral resources  of the country, Subsequently , in
pursuance of section 4 of the Mines and Mineral Resources (
Control and Development ) Act, 1992 | the Ministry of Power ,
.nergy and Mineral Rcsourc?s has proclaimed the Mines and
Mineral Resources Rules, 2012 which has been published by a
Gazette Notitication On 3" June, 2012 . On 7" April , 2014 , the
Ministry  of Power . Energy and Mineral Resources has
published the White Clay Mining and Marketing  Guidelines,
2014 by a Gazette Notification with the purposes of maintaining
effective mining and use of the white clay across the country,
According o the White Clay Mining and Marketing Guidelines ,
2014 as notified by the Gazette Notification dated 24 March

2014 hereinalier referred to as the said Guidelines ), there is

it




deposite of white clay in the sedimentary rock of hills and hill

foot in the east | north —east and south —east hilly areas of the
country. The said Guidelines expressly prohibited appro'val of
apphication for coflection / extraction of white clay from the
hiltocks (clause 6 (6) ). Simitarly, the said Guidelines have also
prohibited collection ' extraction of white clay by destroying
ecology and hilly lands, scenic beauty, fertile agricultural lands,
torest land and biodiversity (clause 6 (6). As per the said
Guidelines, sanction ol lease is subject to submission of the
E:ri‘\.'immncm Clearance Certificates ( 1ECC) to respondent No. 6
without which No. lease sanction shall be approved for
extraction ol white clay by any persons or company. In view of

rilegal razing/ hillocks throughout the country posing dangerous

imbalance to ecology and ecological balance , it was in 2007
that the Government | vide notification  dated 10 July, 2007
prohibited cutting  and razing of hills and hillocks without
prior authorization ol the I.)cp.érlmcm of Environment in
unavoidable  crrcumstances  and this  provision was further
incorporated in section 6 (Kha) of the Environment
Conservation Act, 1995 by amendment in 2010. Despite such
hars on cutting / razing of hills / hillocks under the statutory
faw s and the said Guidelines, taking lease from respondent No. 8
for a limited period . around 10 (ten) ceramic companies are
extracting white clay  from the hills and hillocks of the
Durcapur upazilla under Netrokona  district . According to the

various lease agreements . the ceramic companies shall confine




their operation to the areas covered by the agreements , appoint
protessional stalt, keep correet - records of quantity  and
particulars of the minerals  extracted and shall complete and
submit plun of the quarry, all of which are to be strictly
monitored . The lease period of the following lessee companies
has been expired long before. The names of the 10 companies are
wenuoned hereunder:
0.M/S Tajma Ceramic Industries Ltd
i1} Bangladesh Insulator Ceramic Ware Factory Lid.
i) M/S. People’s Ceramic Industries Ltd
iv) MUS. Zaker Refractory and Tiles Enterprise
v VIYS. Momenshahi Ceramic and Glass Industries
vi) M/S China Bangla Ceramic Industries
vib) M/S. Fu-Wang Ceramice Industreis Lid.
vitn) MUS. Jardin International
1x) M/S. Bengal Fine Ceramic Limited
x) MUS. SR International
According to the Mines and Mineral Resources Rules ,
2012 framed under the Mines and  Minerals  (Control &
Development ) Act, 1992 | every lessee shall get the leased area
demarcated by a surveyor appointed by respondent No. 9 in
presence ol officers authovized by respondents No. 8 and 9 (rule
9} . A mining lease is to confirm to the condition given in the
sixth and seventh schedules of the Mines and Mineral Resources
Rutes. 2012 that requires  the lessee o strictly  confine its

caaeation 1o the lesced out area. not to undertake mininge outside



the cranted arca and to control pollution of environment and
purtfy water, i polluted. Similarly, the Government is authorized
to exclude land from the leased area if such lands are required for
public purposes. The Mines and Mineral Resources Rules , 2012
also incorporated a specific provision against pubic hill cutting
without written a approval from the Director of the Bureau of

'
Mincral Development  (rule -20). The said Rules have also
incorporated  provisions for compensation by the lessees to the
third persons in case of damages done by him in exercise of his
powers as a lessee (rule — 18 ) . For causing environmental
damages, the lessee is legally  bound o pay reasonable
compensation  to the government under the Environmental
Conservation Act, 1995 (rule 18), Rule 39 and Schedule 7 to the
said Rules have provisioned for water purification and regulation
of environmental pollution by the lessees ( items 19 and 22)
while the government has been authorized to exclude lands from
arcas approved for operation of quarries . (item 32). It is widely
reported that the companies who have got leases for mining
while clay in the said Area are not complying with the lease
conditions  stated in the lease agreement or the rules and are
extending lease operation much  bevond the leased out areas.
Lhe responsible Government  agencies  have not monitoring on
sites and aking advantage of their ticenses for imited period, the
lessees  are indiscriminately  extracting  valuable mineral

resources by damaging the unique hills of the said Area. Such

destructive and unreeulated mining operation is damaging the



adjacent  natural forests, denuding  forested hills, causing
siltation to agricultural lands and polluting and filling up nearby
wetlands Loall gt the cost of the hiving and livelihood of the
aboriginal Hajong community members. None of the [0(ten)
lesses have any authorization for hill cutting from respondents
No. 2 and 6 while it is alleged (as of Annexure —D”) that thus
far at least cight labours and three children have died due (o
tand=lide or by dulling  nto ditches  caused by the reckless
extraction of white clay by the lessees. A survey conducted by a
reputed Non- Government Organization (NGO) CARITAS has
listed a total of 26 Hajong familes who have been directly
affected by such hazardous mining activities of the lessees while
a separate list of 50 c:\'poscd to the risk of landslide has also been
prepared . Another list shows that a total ol 21 Hajong familes
heads have thus far been evicted due to mining activities by the
lessees that is marked as Annexure —“E™ of the writ petition.
The companies engaged inﬁopcrming quarries for white clay
extraction are mismanaging and that there is need to bring them
down to discipline. The meeting headed by the Deputy
Commissioner ol Netrokona clearly noted that the lessees are
indiscriminately cutting hills and decided as [ollows:
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The meeting minutes dated 09.05.2007 is annexed and
marked as Annexure - ~G”

The Committee also attempted to provide few guideline
regurding collection of white clay as because collection and
supply of white clay is proceeding largely by an unregulated way
at the ficld level which is also  admitted in the report of the
conumtitee. The extraction / mining of while clay from the said
Arca of Durgapur Upazilla under Newokona district falls under
Red category  of the Schedule 1 of the Environment
Conservation  Rules, 1997 which  requires mandatory
Eovironment Clearance Certificates (1:CC) from respondent No.
6 and before obtaining the Environment Clearance Certificates
and Site Clearances. the mining Companies have to comply with
the mitial Environmental Examination (IEE) , Environmental
Impact  Assessment (E1A) | Environmental Management Plan
(NP and others, in contrary of which is violative of the
provisions of the Bangladesh Environment  Conservation Act,
1993 and the Rules of 1997 thereunder. The lessees companies
started tiling series of writ petitions before this Court  praying
for interim orders to allow them to continue with their extraction

practices and also for rule upon the Government 1 show cause
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clearances in favour of the lessees. The records available to the
petitioner and also records provided by respondent No. 8, a total
'l writ petitions have been traced where the lessees have pressed
for judicial intervention in allowing them to continue with their
extraction of white clay pending obtainment of environmental
clearances.  The ceramic industries were served with notices by
respondent No. 6 to submit Lnvironment Management Plan
(EMP) reports . In reply of the said notice, the said companies
pleading technical difficulties and unavailability of experts kept
on delaying the process of preparing the EMP reports all of the
writ petitions , in five with petitions filed by the companies
named  as I'u-Wang  Ceramic  Industries Ltd (W.P. No.
8141/2009), China ~Bangla Ceramic Industries Ltd. (W.P. No.
1734/2009) , Momenshahi Ceramic and Glass Industries (W.P.
No. 8526/2008), Zaker Refractor and tiles (W.P. No. 9085/2008)
and Jardin International (W.P. No. 9089/2008), the High Court
issued Rules upon the rcspo;ﬁdcms in these cases as to why they
shall not be directed to issue ECC in favour of the petitioner
companies  and to allow them to extract white clay after
obtaining environment clearance certificates within six months
from date and in default the Rule shall stand discharged. In many
ol the writ petitions this Court has passed an order to obtaining to
Environment Clearance Certificate . The some of writ petition
Rule is made absolute and directed the respondents to issue
environment clearances certificates in favour of the petitioner

but t he Hon'ble Appellate Division vide order No. 3 November
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. 2014 stayed the judgment of the High Court Division and the
Hon'ble Appellate Division vide an order dated 4" May, 2015
was pleased o expunge the divection given by the High Cournt
Division o issue Environment Clearance Certificate in favour
of the writ petitioner for leased quarry” which is Annexure —1”
sertes. Thus being agerieved by the failure of the respondent
agencies 1o take eftective measures against the unregulated ,
hazardous and extremely risky mode of white clay mining in the
sutd Aren,  the local inhabitints approached to the petitioner
arganization on 10 March, 2014 urging to take appropriate legal
measures to protect their suwrrounding environment , lives and
hivelihood. The petitioner  thereatier moved this application

under section 102 of the Constitution and obtained the present

Murs, Syeda Rizwan Hasan, the learned Advocate appeared
in person for Bangladesh l;n\"imnmcmal Lawyers Association
(BLLA) and  submits that illegal and unplanned cutting of
Hills hillocks and unauthorized  and indiscriminate extractin of
white clay in the hilly arcas ol Arapary, panchkahaniya and
Matzpara mouszas of Kullapara  unton of Durgapur upazilla
under Netrokona district is violative of Article 18A, 31, 32 and
42 of the Constitution of the people’s Republic of Bangladesh;
the Bangladesh Environment Conservation Act, 1995 and the
Environment Conservation Rules, 1997, the Mines and Mineral
Resources (Centrol and Development ) Act, 1992 and the Mines

and Mineral Rules 2012 the Bangladesh Water Act, 2013 the
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Land Management manual 1990 the White Clay Mining and
Marketing Guidelines, 2014 and other applicable laws and
policies , the same is unlawful and against public interest.
Further she submits that the existing lease agreements being not

in conformity with section 6 (B) of the Bangladesh Environment

Conservation  Act, 1995 and the Gazette Notification dated 10

July as Annexure — “C7) and the  White Clay Mining and :

Marketing Guidelines, 2014 as notified by the Gazette
Notification dated 24 March the same is liable to be declared
unlawiul | without lawiul authority and against public interest
and further she submits  that White clay mining is not regulated
by Environment Clearance Certificates and not also on the basis
of detailed cni‘ox‘ccubl‘c guidelines, objective transparency and
monitoring mechanism, the same shall allow the devastating
business —as-usual to continue inflicting ™ irreversible damage”
to nature as noted in the minutes of the meeting dated 9 May.
2007, the contmuation ol the white c¢lay mining without
Lnvitonment  Clearance  Certificates  and  Environment
Management Plan (EMP) being violative ot the provisions of the
Bangladesh Environment Conservation Act, 1995 and the
Environment Conservation  Rules, 1997 and other applicable
taws and Rule it is liable 10 be declared unlawful and it is
against public interest and lastly she submits that in failure of the
respondents to regulate mining of white ¢lay and prevent further

razing ol hills/hillocks in the said Area in line with the



1007 and wrticle 18 A of 1he Constitmtion of the people’s

Republic of Bangladesh is derogatory to the public interest and
is violative of the constitutional rights of the aboriginal people as
guaranteed in Article 18A of the Constitution.

On the other hand Mr. Md. Hadiul Islam Mollick, the
fearned Advocate appearing on behalf of the added - respondent
No.o by diling an application submits that there were  lease
agreement and license with the Boure of Minarel Development,
(jox'erf'lmem peoples Republic of Bangladesh for a period of
[(one) vear and subsequently it is extended up to 2006 ,
license in favour of the Respondent No. 6 was extended and
they have taken rovalty regularly . They were asking for renewed
of lease by filing several applications before the Burea of
Minarel Development  but the Burea of Minareal Development
did not wake effective steps and alter issuing of the Rule in the
instant writ petition,  the supply of the Raw materials  are
stoped  und due to insufliciency ol the raw materials  the
production of the BISE factory s about to be closed and pending
contraict ;@rccmcnl ol the BISIY between the various party are
impeding . reason that the supply of product goods to the parties
are not going on as per contract and on the other hand about

v

w
[
e

n hundred of their worker will be jobless and the
Government will face serious economical loss and injury.  The
applicant is continuing the communication with the concerned

autharities tor pernussion ol shifting of lifted white clay from




correspondence as well as by the director . The Respondent
further submits that the Factory never violate any terms and
conditions of the agreement as well as the rule of the
Bangladesh Environment Conservation Act, 1995 and the
nvironment Conservation Rules, 1997, ‘They have extracted
above 3000 Metric tons of white clay by complying the rules
and regulation and the said white clay is in the open air of the
said of the lease land and they could not transfer the same to the
.

factory for production of goods due to a letter issued and as
such they were also filing applications belore this Court.
Theretore for ends of justice they may be permitted to shift the
lifted clay to the factory.

On this context it appears lh.ul the appheation was
rejected on 6.12.2016 as they have lifted the white clay after
issuance of the Rule. The Respondent did not prefer any appeal
avainst such order, However the respondents did not  file any
atfidavit in opposition. The petitioner by filing at‘i'ldavit in reply
submits that respondent No. 14 has not annexed any document
to show that it has obtained environmental ¢learance, nor is there
any document that have kept within the extraction limit set by
the authorty and in the absence of  any document showing the
permissible limit of extraction and monthly statements showing
the period and amount of extraction as required under clause 5 of
the 2014 Guidelines | the legality of extraction of 3000 metric
tons cannot be accepted. Considering Rule 93 of the Mine and

Mineral Resource Rules |, 2012 that deal with unauthorized
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extraction and the process laid down in the Guidelines about
extraction and removal.  Thus the application for allowing
shifting of the lifted amount is liable to be rejected. She submits
that the respondent No. 14 has deliberately approached a wrong
forum since clause 4 of the 2014 relates Guidelines, extraction
and shifting/ removal of while clay and it is to be monitored by a
monitoring  committee  headed by ADC ( Revenue ) and
respondent No. 6 has no authority in this regard . Under clause ‘5._
of the Guidelines, 1t 1s the monitoring committee that on the
application ol the lessee, it gives a permission authorizing
removald shilting ol white clay which. the Applicant has failed to
produce with the Application. Therefore , she submits that the
application is rightly rejected.

Heard the learned Advocates. As it appears that the Area
in tine relating to exwaction of white clay are permissible but the
relevant  laws  particularly  the Bangladesh Environment
Conservation Act. 1995 and the Environment Conservatin Rules

1997 made there under the Mines and Mineral Resources

(Contro} and Development ) Act, 1992 and the Mines and

Mineral Rules, 2012 the Bangladesh Water Act, 2013 , the Land

Management Manual, 1990 | the White Clay Mining and
Marketing Guidelines, 2014 and other applicable laws and
polices are 1o be followed stricktly. There is no bars on cutting

ol hills/ hillocks tor white clay and it , include hills/ hillocks in

the topographical design of the quarry but it should be in
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Conservation Act, 1995, The companies have taken lease but
atter 2006 the lease was not extended. The companies are to
obtain  Environment clearance from the Respondent No. 6 . It
appears  there is no clearance certificate neither from the
department of Envivonment nor from the Bureau of Mines and
NMineral  Control Development. The lease agreement  was not
extended. The Respondent No. 14 extracted  the clay and now
he sought permission for shifting but unfortunately the
application  was  rejected much earlier. Further it appears that
after issuance of the Rule and order of direction they have
extracted the  white clay . Under such facts we can not at the
moment pass any order moreover the lease was not extended
nor he obtained any permission from the regulatory authorities.
There were guide lines and no where it has been stated that they
have followed the guide lines as per gazette notification dated
24003 0 2014, The guide line as has been notilied is to be
followed and it is to be enforced. Those should be objective
transparency and monitoring mechanism . Therefore unless and
until there is agreement and also clearance certificate and the
cuide line are being followed  there would be no cutting of
hills hillocks and extraction of white ¢lay in the hilly arcas in a
diseriminate way and it would be unauthorized extraction and it
is violative of the Bangladesh Environment Conservation Act,
1995 and its Rules, Mines and Mineral Resources Act .
Therefore, the Respondents are directed to prevent extraction of

white clay from  the arca ol Arapara, Panchkahaniya and



Maizpara mouzas of” Durgapur Upazilla under Netrkona district

by any persons /company. White clay can only be extracted
provided the provision of the Bangladesh  Environment
Conservation Act, 1995 and the Environment Conservation
Rules . 1997, the Mines and Minerals Act are being complied
strictly.

Accordingly the Rule is made Absolute.
-

S.M.D. Husain

Md. Ataur Rahman Khan
I agree.
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