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Nainzg Haider, .

In this Apwlication under Agticle 102 of the Constitution, a Rule Nisi

vas tssued in the fellowing tenms;
Lot a Raule Nisi be issued calling upon the respondents
lo Low cause as (o why they shall not be directed 1o resiore

b'\ ad protogt the Boral rviver (Annextires- A, A-] wid B
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respectivelv) by demarcating the same as per the CS Map and’

or the correef ﬂm:‘ protecting the same from contiai) tses e
leasing out Jor commercial fisheries or otherwise; removing
altering all harmful structures obstructing the flew of the river
as mentioned in Paragraphs No. 13, 14, 19 and 21 of the writ
pefiticn and reconnecting the river with i sources,
-::'.-:m.rrfhu!mjv water bodies and branches as mentioned in
Paragraphs 7 and 9 of the wril petitior and aiso wiy they
shall not be directed to ensure the reguired emvircnmerai
Aoy of the said river andior pass such cthér or farther crder

or orcers as 1o tiis Cour? may seem fit ond proper.

The facts in brief, are as follows: the petitioner is 'a society
registered under the Societies Registration Act 1860, The petitioner is
active since 1992 and is one of the organizations with expertise in the
regulatory field of environment ecology. Since inception, the pelitioner
initiated series of public interest litigations, the ouwtcomes of which have
proven to be beneficial to the community. The petitioner files this writ

petition to preserve Boral River.

The petitioner at the inception elaborately sets out the location and
the flow of the Boral River and thereafter proceeds to set out the
importance of the river. The petitioner states that Boral River plays a very
eritical part in maintaining the ecological balance. It is also stated that the
river basin area is known lor production of different crops. The production
of the crops and the need Lo transport the crops let to the set up of local
markets and enhanced the economic activities of the areas through which

the Boral River flows. It is also =iated that the Boral River provides water
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supply to different canals and beels and contributes significantly towards

supply of fishes throughout the country. Overall, the Boral River is eritical

towards maintaining ecological balance and also maintaining economic

activities.

However., during the last 25 years, the flow of the Boral River hod
been interrupted in the name of development. Due to such interruptions,
there has been significant reduction of the flow of water, This has resulted

in significant ecological imbalance.

" The respondent No.7 underiook a project being “Boral Basn
D:vefnpt:::cm?mjm" under which three siuice sves were conssnucied on
Boral River. These sluice gates were construcsed without =xy social mmpact
assessment. In addition to the said sluice gates, the authorities from time 1o
time leased out part of the Boral River under different development
projects. The unplanned construction and the action of the respondents in
leasing out part of the Boral River resulted in reduction of water low in the
river. In addition to the aforesaid, the respondents have allowed illegal land
grabbers to occupy the Bomml River which has given rise 1o serious
ecological issues. In order to protect Boral River, certain recommendations

werd given. which included, among others, to demarcate Boral River in

actordance with the CS maps, to take steps to free the Boral River {from all
types of encroachments, capital dredging, to cancel lease agreements over
doral River etc. The Ministry of Shipping also provided cenain

recommendations to protect Boral River.

The petitioner issued a Notce Demanding Justice upon the

,brfﬁpondcn:r: to implement the recommendations and also to take steps to
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protect the Boral River. However, no heed was paid thereto. The petitioner,
under compeliing circumstances. moved this Division and obtained the

instant Rule.

The learned Counse! for the petitioner, taking us through the wriz
petition and the decuments annexed, submits that the respondents are under
an obligation to protect the Bora! River and the respondents have failed to
do so. Therefore, this Division should intervene and necessary direction
should be passed. The learned Counsel further submits that the respondents
have not taken any steps © bnng back the River Boral in 3 siate tha
prevailed breviously, which according to the leamed Counsel is a viclation
of the smmmory duties. The fesmed Counse! also submits that the
respondents should take all steps to ensure that Boral River is protected
and/or preserved in its original state. Since the protection of Boral River is
in the national interesy, according to the learned Counsel, the respondents
should protect the Boral River from unagrhurized uses, and unauthorized
structures: unauthorized uses should be restricted and unauthorized
structures should be demolished forthwith. The learmmed Counsel lastly
points, by reference to his submissions, that the instant Rule should be

made absolute with appropriate direction upon the respondents.

We note that the respondent No.l5 was added as a party to the
proceeding. The main contention of the respondent No.15 is that it has
purchased land on various dates but due to pendency of the Rule, the
respondents have not been mutating the land in favour of the added
respondent No.13. The learmed Counsel for the respondent No.15 takes s
through the pleadings and tried to impress this Division that the land
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urchased do not fall within the Boral River and therefore, there is no




reason why the respondents should not be mutating the land in its favour.

The relevant annexures showing the location of the lands and the tvpe of
lands have been produced before us in support of the argument. [he
learned Counse! Jurther submits that the legality of possession should be
determined by competent authority and not by reference to any publishe

news. The leamed Counsel further submits that the respondent No.l3 15
favour of p'FCIT.ECliﬂn of the Boral River, as its flow 15 necessary for business
operations, but the learned Counsel submits that this Division should pess =

eotin to the sifert thet unless therr = axroac=est dete-mmned iy

Sameemsse o Tecracae” somestor” Lo lereed Commsel shvens g
e gz » rope 3 @ “Sadamemnl Sps” S cemx be comsiiad
wiSeer Gor mrocess of Isw. The =zmed Counsel after making elabornte
sshmezssions on the need to protect the River Boral, submits thar this
Division should direct the respondents to be mindful of the fact that lawful
possession is not to be disturbed or no steps should be taken ta stop
operation of any establishment unless it is clearly determined by compatent

authority that the eperation weuld have adverse effect on the environment.

The respondent No.7 filed an Affidavit contending that necessan

_stens had been taken to protect Boral River at ali costs. The Aflidavit rather

elaborately deals with the steps taken. The learned Counsel for the

5'31- .ﬂ@?ondem No.7. taking us through the Affidavit submits that since steps

had been taken to protect Boral River, there is no reason for this Division
to tnake the Rule absolute. He submiis that the instant Ruie should be

discharged.
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We have heard the learned Counsels at length. We have alse perused

the writ petition and the pleadings and the documents annexed therein,

At the inception, we weould like to make it very clear that protection
of Boral River is in the national interest. Unless Boral River is protected
from unauthorized uses or occupants and unless steps are taken to ensure
free flow of the river water, there would be significant environment hazard.

Therefore, this Division considers that respondents should be directad to

ake all necessary steps to prevent unauthorized use of nver banks and‘or
Eerbarped nse of nver wEzy, Ths Dniuoe aise considers 1 neocsoey 1o
o e meoeede—s o St B Tee fow of s = S Borsl R &8
g Eeced = dos el S msenies xr Sewowd 0 06 woess O

e rocaemendsioes of the Commitires forred by g Government for

protection of the Boral River.

While protection of rivers from illegal oceupants is necessary. at the
same time, we cannot keep our eves shut to the copstitutional right te
property. Our Constitution makes “right to property” a constitutional right
and the executives are bound by our Constitution to refrain from taking any
steps that would affect such rights. We note from the documents annexed
by the added respondent No. 15 that they have made significant investments
and also purchased the lands in question on various dates. If the land
purchased by the respondent No.13 does not form part of the river then the
respondents should not refuse to mutate the land in favour of the added
respondent No.15. The respendents, in our view, can only refise to mutate
such land belonging to the respondent No.13 which forms 2 part of the
River Boral upon determination by a competent authority and not by

reference to any newspaper publication(s). Similarly if the operation of the
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added respondent No.15 does net have adverse effect on the environment,

then the respondents should not take any steps to disturb the operation of

the respondent No.15. Simply put, the respondents should take sieps w0

preserve Boral River but at the same time, must ensure that authorized

oecupants of the surrounding land(s) are not distmbed in any manner.

The Rule is disposed of with the aforesaid direction and observation,

E.mx:u:l:mr-: O 22 coce.
_— Naoma Hasder
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