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Present: 

Mr. Justice Tariq ul Hakim 
And 

Mr. ,Justice Md. Shohrowardi 

Md. Shohrowardi, J: 

This Rule Nisi has been issued calling upon the respondents to show cause as to 

why the (i) impugned hazardous and polluting establishments and operations of 

the industries by the respondent Nos. 19 to 26 in Charkanai. H ulaine , Pl<ntchuria 

and Habilashdweep villages of No, 5 Habilashdweep Union of Potia Upazilla 

under Chattagram District (ii) impugned establishments and operations of th:: 

industries by the respondent Nos, 19, 20 and 23 without establishing Effluent 

Treatment Plants (ETP). (iii) impugned establishments and operations of the 

industries by the respondent Nos, 22, 23 and 25 without obtaining Environment 

Clearance Certificate (ECC) and (iv) impugned lifting of groundwater through 

deep tube welJs by the respondent Nos. 19 to 26 for their industrial and 

commercial purpose shall not be declared to be of without lawful authority and of 

no legal effect as the same is violative of all applicable laws of the land and 

further to show cause as to why the respondents shaH not be directed to declare 

the said area namely Charkanai, Hulaine, Pantchuria and Habilashdweep villages 

of No. 5 Habilashdweep Union of Potia UpazilJa under Chattagram district as 

"Water Stress Area" requiring special management as per ~~~ or,f.t ~. ~o)~ 

and also to show cause as to why they shaH not be directed to alTange regular 

supply of potable drinking and household water for the villagers of the said 

villages of No. 5 Habilashdweep Union of Potia Upazilia~ under Chattagram 

district and/or pass such other or further order or orders as to this COU!1 may seem 

tit and proper. 

Relevant facts leading to the Rule are that the Bangladesh Environmental 

Lawyers Association(BELA) in the form of Public Interest Litigation(PIL) 

seeking redress against the alleged severe scarcity of drinking water in four 

vil1ages namely Charkanai , Pantchuria, Hulaine and Habilashdweep of No . .5 

Habilashdweep Union situated in 10 Kilometer north-west side of Potia Upazilla 

of Chattagram District which has a total population of about 30,OOO(thiI1y 

thousand) who are being served with about 350 tube wells set up by respondent 

No. II ensuring SUPP!y of potable water. Due to unregulated establishment and 
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operation of industries by respondent Nos. 19 to 2() without Environmental 

Clearance Certificate and Effluent Treatment Plant and withdrawing groundwater 

by setting up deep tube wells in their respective premises adversely affected the 

groundwater table/aquifer and consequently about 350 hand pumps/shallow tube 

wells set up by respondent No. II have become non-functional leadinG to serious 

water crisis in the said villages for the 30,000 (thirty thousand) viliagers. The 

respondent Nos. 19 to 26 without obtaining permission and clearance certiticate 

from the concerned authority set up deep tube we lls for withdrawal of 

groundw'ater for commercial purpose and due to withdrawal of groundwater by 

respondent Nos. '19 to 26 groundwater table/aquifer of those villages declined 

beyond its normal level and about 350 hand pumps and shallow tube wells 

become non-functional. Effluent Treatment Plant of the said industries are not 

operating as required and due to discharge of hazardous and chemical wastes in 

the surrounding areas contaminated the agricultural land and canals and without 

assessment of the impact of groundwater withdrawal, the respondent Nos. 9 and 

13 issued environment clearance certificate in favour of the polluting industries 

and none of the industTies has functional Effluent Treatment Plant. The 

respondent Nos. 19 to 26 are polluting the nearby agricultmal land and canals 

namely Alam KhaJ, Boalkhali Khal, Gorulota Khal and the Karnafuli river which 

connected to the said khals flowing through the Upazilla of Potia under 

Chattagram District and thereby adversely affected the surrounding greenery. 

trees, livestock, fishery and birds. The odorous and gaseous discharge from the 

said industries is affecting the sensory ability of villagers causing sevcre irritation 

and sickness. The local people reported about the said pollution of the 

environment to the respondents on 30.03.2014 and 25.03.2014 for taking effective 

measures against the polluting industries, but no step has yet been taken by the 

respondents against the pollution of the environment of the respondent Nos. 19 to 

26. Thereafter the petitioner also served notice demanding justice on 13.10.2014 

upon the respondents to arrange supply of water for the villagers of the said Union 

and to take effective measures against the polluting industries. 

Respondent Nos. 2. 9 and 13 tiled affidavit-in-opposition stating that the 

respondent No. 13 directed respondcnt Nos. 19 to 26 by office memo dated 

15 .03.2015 not to withdraw groundwater for commercial purpose and dump their 

industrial waste in the nearly agricultural land and canals and not to operate 

factcries without setting up Effluent Treatment Plant (ETP). The respondent Nos. 

19 and 20 do not require the Effluent Treatment Plant (ETP) and respondent No. 

23 is constructing Effluent Treatment Plant (ETP). An officia'i team of respondent 

No. 13 visited the factory of the respondent Nos. 19 to 26 and submitted a report 



on 29.11.2017 stating that the Environmental Clearance Certiticate (CCC) issued 

in favour of respondent No. 19 has been renewed on 25 .04.2017 until 17.04.2018 

and the production of the respondent No. 20 has been closed. The liquid waste 

found in the industry of Ambia Dying and Knitting, respond~nt No. 21. is beyond 

the ideal standard of Environmental Preservation Rules. 1997 for which 

Environmental Clearance Certificate (ECC) issued in favour of respondent No. 21 

has not been renewed, but the factory is operating its production. The Ambia 

Paper Mills Ltd, respondent No. 22, is operating its production violating the order 

of this Court . The Hakkani Paper and Pulps Ltd, responden No. 24. obtained the 

renewal of Environmental Clearance Certificate (ECC) on 25 .09.2017 until 

08.10.2018. Mostafa Paper Product Ltd, respondent No. 23 , is closed and 

Environmental Clearance Certificate (ECC) could not be renewed due to Ihe order 

of this Court which has constructed Effluent Treatment Plant (ETP). The same 

shareholders of Mostafa Paper Product Ltd are operating Mostafa Paper Complex 

Ltd in the same boundary and the Environmental Clearance Certificate (ECC) has 

been renewed on 13.11.2017 until 24.07.2018. Anwara Paper Mills Ltd. 

responder:t No. 25, is totally closed for a long time. Environmental Clearance 

Certificate (ECC) issued in favour of the Shah Amanat Dying and Knitting 

Industries Ltd, respondent No . 26, has been renewed on 24.10.2017 until 

26.08.2018. 

Respondent No.9, the Director-General. Department of Environm"nl has filed an 

affidavit on 08.05.2019 stating that the deep tube wells of respondent No. 19 was 

found sealed. It collects surface water from the nearby canals and after treatment 

used the surface water for commercial purpose . . Respondent No. 19 also has a 

satisfactory tunctional Effluent Treatment Plant and the Environmental Ciearance 

Certificate was lastly renewed on 28 .05 .2018 and the . validity period of 

Environmental Clearance Certificate has expired on 17.04.20,19. Production of 

respondent No. 20 is found closed. llhe deep tube well of respondent No. 21 was 
~ 

found sealed and it used surface water from nearby canals. Although respondent 

No. 21 set up an Effluent Treatment Plant but the said Emuent Treatment Plant 

was not functioning and respondent No. 21 is discharging therr industria! waste 

into Boalkhali Khal without treatment for which the industry has been dosed 

down on 18.04.2018 and subsequently at the time of inspection on 03 .06.2018 the 

industry of respondent No. 21 was found in operation and again Jound that the 

respondent No. 2} is discharging industrial waste in the canals without treatment 

for which impose a penalty of Tk. 150,0001- as compensation and the said amount 

has been deposited by the respondent No. 21. Again on 25 .04.2019 the respondent 

No.9 inspected the industry of respondent No. 21 and found that respondent No. 
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21 is discharging industrial waste in the nearby canals without trcatment. The 

Environmental Clearance Certificate issued in favour of respondent No. 21 has 

expired on 06.07.2017. The deep tube well of the r~spondent No. 12 has been 

sealed on 23 .1 1.2015 and it has no Effluent Treatment Plant. It is reported that by 

opening the back gate of the industry the respondent No. 22 operates it s 

production. Lastly on 25.04.2019, at the time of inspection, the production or 

respondent No. 22 was found closed. The Environmental Clearance Certiticate of 

respondent No. 22 has not been renewed and enforcement case has been filed 

against respondent No. 22. The Environmental Clearance Certificate issued in 

favour of respondent No. 23 has expired on 05.11.20 II, and at the time of 

inspection on 23.11.2016 the gate of the industry was found scaled. The deep tube 

well of respondent No. 24 was found sealed and it collects surface water from 

nearby canals and after treatment used the surface water for commercial purpose . 

The Effluent Treatment Plant set up by respondent No. 24 was found fully 

functional but the Environmental Clearance Certificate lastly renewed on 

25.09.2017 until 08.10.2018. All the machinery of respondent No. 25 has been 

sold out and removed. At the time of inspection on 07.01.2019, it is found that all 

the structure of respondent No. 25 has been removed. Eftluent Treatment Plant of 

respondent No. 26 was found functional and the Environmental Clearance 

Certificate has been renewed on 31.1.2019 until 26.08.2019. 

Respondent No. 10, the Director-General, Bangladesh Water Development Board. 

filed affidav it in opposition on 01.09.2016 stating that after cunducting an 

inspection it is found that respondent Nos. 23 to 25 were not extracting 

groundwater but respondent No. 23 had been discharging their industrial waste 

into the nearby river and canals without treatment. The respondent No. 23 assured 

that they would establish Effluent Treatment Plant within the next 06 (six) 

months. Respondent Nos. 21, 22 and 24 had been di scharging industrial waste 

into the nearby river and canals after treatment. The industry of respondent No. 25 

was found closed. Respondent No. 26 was extracting groundwater by deep tube 

wells and discharged industrial waste into the nearby river and canals after 

treatment. Many factories and industries located at No.5 Habilashdwcep Union of 

Potia Upazilla under Chattagram district extracting groundwater by using deep 

tube wells. Consequently, in the dry season water could not be withdrawn by 

shallow tube wells and the locals were suffering from scarcity of water. Due to 

the extraction of surface water from Alam Khal. Boalkhali Khal , Gorulota Khal in 

the dry season the locals could not collect water for agricultura l uses. T he 

industries are polluting rivers and canals by discharging their waste for which the 

fisheries and agricultural land were adversely affected. The respondent instructed 
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the polluting industries not to further pollute the envircmment. The respondent 

also issued a letter to the concerned authority to monitor the lifting of 

groundwater by respondent Nos. 19 to 26. 

The respondent No. 10 filed a supplementary affidavit on 11.05.2019 siating that 

the Executive Engineer of the respondent No. II after im;pection of thf' factory of 

respondent Nos. 19 to 26 submitted a report on 13.05.2019 stating that the deep 

tube well of respondent No. 19 was found sealed. Respondent No. 19 set up 

Effluent Treatment Plant and treats the waste water before discharging in the 

canals and wastewater was tested by the department of the environment on 

04.04.2019 and the result is found satisfactory. Respondent No. 19 collects 

surface wate.r from Gorulota Khal for commercial use . In the physical test of 

surface water effect of salinity was not found. The respondent No. 20 has stoppcd 

its operation since 2015. After issuance of the Rule Nisi the respondent Nos. 21 to 

25 are not extracting groundwater for commercial purpose. The respcndent No. 

21 set up Effluent Treatment Plant and uses surface water after treatment. The 

respondent No. 20 has stopped its production. Respondent No. 23 set up Effluent 

Treatment Plant and discharged wastewater after treatment and also collects 

surface water from Boalkhali Khal and uses the surface water after treatment in 

the water treatment plant. No effect of salinity was found in the surface water of 

Boalkhali Khal. Respondent No. 24 set up Effluent Treatment Plant and 

discharged waste water after treatment and collect surface water from Alam Khal 

and no effect of salinity was found in the surface water of that canal. The 

operation of respondent No. 25 had been kept stop for the last 2 (two) years. 

Respondent No. 26 withdraw groundwater for commercial purpose and set up 

Effluent Treatment Plant and discharged industrial waste in the canals after 

treatment. 

Respondent No. II , the Chief Engineer, Department of Public Health and 

Engineering, filed an aftidavit in opposition stating that after issuance of the Rule 

Nisi the respondent Nos. 19 to 26 were prevented from withdrawn groundwater in 

the concerned area and the locals are now getting potable and household water 

from the deep tube wells set up by the respondent No. 11. 

Respondent Nos. 19 and 20 filed affidavit in opposition stating that respondent 

No. 13 issued Environmental Clearance Certificate in favour of the iespondent 

Nos. 19 and 20 and they also obtained permission on 02.02.1998 from No. 5 

Habilashdweep Union Parishad of Patia Upazila, Chattagram to install deep tube 

well and they are not polluting the environment by discharging waste in the 

nearby canals and agricultural land. Banaful Mineral Water and Banaful Sweets 

k 



Ltd are the same company and obtained Environmental Clearance Certilicatc on 

02.06.2013 and the same was lastly renewed on 05 .04.2019 until 17.04.2020. Thc 

Civil Surgeon, Chattagram has issued a license in favour of rcspondt:nt No. 19 for 

setting up a factory for production of drinking water and also obtmned a licensc 

from the BSTJ. 

Respondent No. 21 and 22 filed affidavit in opposition stating that the respondent 

No. 21 managed waste of the factory through Effluent Treatment Plant and did 

not discharge waste in the nearby canals and the installation of Effluent Treatment 

Plant in the factory of respondent No. 22 is under precess and respondent No. 21 

obtained Environmental Clearance Certificate from the authority and is not lifting 

groundwater and they are not polluting the environment. Respondent No . 21 

collects water from the nearby river and the factory of the respondc!1t No. 22 has 

been sealed as per direction of the Hon' ble Court. 

Respondent No. 23, Mostafa Paper Products Ltd, having filed aftidavit-in

opposition stated that the respondent did not install any deep tube well in its 

premises for withdrawal of groundwater for commercial or any other purpose and 

set up Effluent Treatment Plant(ETP) and Water Treatment Plant and obtained 

Environmental Clearance Certificate on 06.02.2003 and the same was lastly 

extended till 05.02.2011 and filed applications on 06.02.2011 , 27.11.2012. 

I r.02.2013, 12.11.2014, 13 .04.2015 and 29.04.2015 for renewal of the said 

certificate. The respondent No. 14 vide memo dated 31.08.2015 directed 

respondent No. 23 to submit up to date development regarding the construction of 

the Effluent Treatment Plant (ETP). The respondents use surface watcr l'or 

drinking and commercial purpose through modem water treatment plants and 

never discharged/dump industrial waste in the nearly agricultural land and canals. 

It is further stated that the respondent will complete the construction of a more 

efficient and bigger Effluent Treatment Plant (ETP). The rt::spondent No. 23 filing 

supplementary aftidavits stat~ that the respondent No. 13 renewed the 

Environmental Clearance C'ertiticate (ECC) on 13.11.2017 until 24.07.2018 and 

in compliance of the order of this Court, the factory had been sealed on 

23 .11.2015. Mostafa Paper Complex Ltd is another company located in the same 

complex and obtained Environmental Clearance Certificate (ECC) on 20.12.2004 

which has been lastly renewed on 12.03.2019 until 24.07.2019. Mostafa Paper 

Complex Ltd has a functional Effluent Treatment Plant (ETP) to control any 

harmful effect of the waste materials generated by its operation and collect 

surface water from nearly BowalKhali canals to its water treatment plant and atier 

treatment uses the water for commercial purpose. 



Respondent No. 24, Hakkani Pulp and Paper Mills Ltd, having tiled affidavit in 

opposition stated that respondent No. 24 setup Effluent Treatment Plant to control 

the pollution and obtained Environmental Clearance Certificate on \)9.10.2003 

which has been renewed till 08.10.2016 and it never discharged industrial waste 

in the agricultural land and wetland and asserted that no objection has been raised 

from any department of the government against installation of deep tube well. The 

factory is located near a narrow canal and use surface water from that canal and 

during the dry season only the respondent No. 24 withdraws groundwater for 

drinking and commercial purpose and has taken step to install water T';!server and 

set up Environment Treatment Plant which required timt! and huge cost and also 

appointed a surveyor for the purpose. After installation of the Effluent Treatment 

Plant, it has been using it with due diligence and had never discharged any waste 

without proper treatment and has already filed an application to the concerned 

authority of the government for lifting groundwater by using deep tube well for 

drinking and commercial purpose. r 

Respondent No. 24 filed a supplementary affidavit on 08.05 .2019 stating that as 

per instruction made in the Environmental Clearance Certiticate the respondent 

No. 24 submitted Environmental Perfonnance Report and Environmental 

Management Plan to the concern authority and also submitted Zero Discharge 

Plane to the respondent No. 13 for approval which has been duly approved on 

24.02.2017 by the Department of Environment and made alternative water 

resources digging two ponds within the compound and the deep tube well 

installed earlier has been sealed. Respondent No. 24 collects surface water from 

nearby canals and after processing use water for commercial purpose and the 

factory has zero discharge functionality. The Environmen~al Clearance Certificate 

has been renewed up to 08.10.2018 and before the expiry of the same respondent 

No. 24 tiled an application on 22.09.2018 to respondent No. 13 for further 

renewal which is under process. After submitting all relevant documents 

regarding the zero discharge 'plan, respondent No. 13 issued an analysis sheet of 

waste water sample of respondent No. 24 on 23.01.2018 . 

Respondent No. 25 has filed affidavit in opposition stating thai on 27,03 .2012 the 


respondent No.3 had inspected the respondent No. 25 company and imposed tine 


for an amount of Tk. 7, 50,000.00/-ffl·ev~n i ac fifty thousand) which has been 


deposited by the respondent No. 25 on 27.09.2007 and 06.12.2016. The 


respondent No. 25 closed down its operation on 12.! 1.2012, On 24 .05 .2016 


respondent No. 25 applied to the respondent No. 13 for renewal of its licence 


infonning that the respondent No. 25 set up Effluent Treatment Plant (ETP) as per 




requirement of the law and thereafter vide letter dated 23.11.20 I G the respondent 

No. 13 instructed the respondent No. 25 to d(;posit full amount of the tine 

imposed vide letter dated 27.03.2012 to get Envimnment Clearance Certificate 

(ECC) and subsequently, the respondent No. 25 deposited taka 27,500.00/- as 

renewal fee of the license and other charges and also Tk. 4,50,000.001- as the 

pending amount of the fine imposed upon it vide Chalan dated 06. '12.2016. It has 

been stated that the respondent No. 25 does not require groundwat<;r for operation 

of its industry. 

Respondent No. 26, Shah Amanat Dyeing and Knitting Industries Ltd. having 

filed affidavit-in-opposition stated that the respo ~ldent No. 26 is operating its 

industry after obtaining Environmental Clearance Certiticatc and also obtained 

permission from the concerned authority to use groundwater for commercial 

purpose and did not discharge its industrial waste in agricultural land and wetland 

and has a functional Effluent Treatment Plant at its premises. After complying all 

procedure obtained Environmental Clearance Certificate on 18.12.2007 which 

was renewed till 26.06.2018. The respondent No. 17, the Chairman of NO.5 

Habilashdweep Union Parishad, Potia, Chittagong issued no-objection certificate 

on 20.10.2016 for setting up the industry. But at present no water is avai lable 

even after digging 1200 feets down from the surface. It also obtained permission 

on 22.02.2015 for withdrawing groundwater from the Upazilla Sadar, Patia and 

subsequently without issuing any show cause notice canceled the permission on 

26.11.2015 and violated the provision of section 8 of the Ground Water 

Management Ordinance, 1985. The respondent No. 26 has set up Eftluent 

Treatment Plant to control the pollution. 

The respondent No.3, the Secretary, Ministry of Water Resources, having filed a 

supplementary affidavit on 08.5.2019 annexed a report dated 6.5.2019 submitted 

by the Water Resources Planning Organ, ation of the respondent No. 3 as 

Annexure 4 wherein it h,!s been stated that; 

('~) <11~0iWf"I m ~, ~o·;'; <!Iii lffiTI ~:.. ~ ~-~ miffiFll .~~ f.tl1~ ~ 

R~Cj \(3 ~-~ 9f1R~Cj f<iN-~11 fil'lfC'!I ~~<!I<I~ lffiTI ~:.. (8) ~'~-~ 

ml:ffiRi ~~~ f.Im~ ~Cj ~~ GfC'IPJ ~~, <!I~ ~ f.l~ 

~9fC'II'J, ~~~~ f<iN-~11 ~9f ~ 'Of1fuc<l' I ~ Iffiffil' ~~~ 

~~<11~0iWf"I m f<If~. ~O~1Y <!lilliM1l ~~ f<iN ~1Y--.:J-.:J (<11~~ m f<If~. 
~O~1Y) <!I 'm iffiFlI ~~ Rm9fl1 ~<f ~ f.I~<f' ~~~I ~ 

~~m 'If'''>f'Ii ~~~ "WI!' onR 'If'''>f'Ii ~Jf~~ lJ~<Ij ~, 

~ f.mril;t <11 09fll ~~~ <!l1iT<m ~~~-~ "'IlRil tffif<!i ~ 

~ Rm9fl1 ~~ R~Cj ~ <!l<I~ ~ ~~ ~"l'Siji1"\!)oCSi ~~ 

~ 


http:23.11.20


~'>R ~ ~T"l ~t~~~~'2-~~~ \3~ IS 

Rm'>fl1 ~Cf ~ '!~~ ¥ (~) It ~ ll'<l1g (~) '~~~ 9fTf.I ~. ~o~ ,~ .!l"il ~ 

~'t ~ ~R~ "Itf.l ~ 2I1"1J\31 .!l~~ ~-~ "Itf.l IIr.;r<l> ~ ~<>r,; ~Cf ~ 

f.i1li9fCf' · c'l~~ (~) "~ "Itf.l Jf"<'fq ~"R1~<n~~ ~1f.l ~~. ~o~b-" <lilll'1li1Cf 

~Cf~ ~~ "Itf.l ~ l1JMI<iCM ~ij'R "Itf.l ~ ~-'Of.I'\ '!~~ ~<Ii ~~I 

~~~~~ ~o ~, ~o~~ .!l\1 'IRlfJ <11<B<1IW1il ~ 'im! R~ "<Pm ~I~ 

<11<!l<1ilR'ii1 "IQ fW ~~.!l~ c~$jIi'if\l,R3<1i ~-~ "Itf.l ~~ -a ,~ \3~ 

9f1-am llWIl 

('t) 9ftf.! ~ "Ifti~ '!~~ ('<3lm1t9f1) ~oo~ '!1<i ~~ 9fTf.l 'FIlf ~~ 

(.!l~159~¢1H1No) "!~~ <rn! ~I~~~mlJ'W~ 1Slm1t9f1 ~~'!~ <rn! 

~. \!)"il ~lfJ <n~~ "Itf.l ~~~I~ <n~~ 9f1f.i ~~ ~Cf 

'tt"IQ (Observation well) 'I11f]'"tl1 ~-~ 9f1f.ii1 \3~ .!l~~ (.\3 '!~~ <lim ~I 

¢11"11..,t\3i1 Clli<lil"illl~'<3' .!l0'!l<m (~~~ Q "'~ ~9f~~<I 8 WJ!1'll) ~~ 

Groundwater Well Id: GTI561018 ~~~ ~9fl:~<'ffil ~ (f5<l!-~) ~~ 

~\3 'l1 ClIl<liI"'lIl~'<3'.!l<'lT<1'i1 ~~~~.O~ f.!igfiU ~~t 

The respondent No II, the Chief Engineer, Department of Public Health and 

Engineering also filed an affidavit in compliance on 29.11.2017 and in the said 

affidavit quoted a report dated 07.03.20 17(Annexure-3) regarding groundwater 

level of concerned villages of Patia Upozila wherein it has been stated that: 

~~~.o ~~I 

~$lI ~~ ~~~ Q "'~ ~9f ~~f.HJtiHI ~. ~. ~.~ -a 

~9f~~9f\3 MV9f <m1~ ~-~ 9f1f.ii1 ~~ <m1t<1 ~ .!l<'1T'w.l 

~~~~~9f ~ 9f1f.ii1 ,!~<I5U -a 9ffuwt ~~~~~~ 

.!l<iT<ml ~~~ .!l<iT<ml ~ "Sft<ii1 f5\ll m ~ 11m ~<11 : 

~~, ~~ \5If~~, ~ ~~~~ '5~ ~ ("<1If9j '!~~) 

~ c!l<iT<ml ~~-~ 9f1f.ii1 ~ ~Q ~ cw.<1I ~ 1(~ 'I!7.lfJ I ~~~ 'lZ. 

J'fT<P1tr! ~ 'I11f]'"tl1 ~~c!l~ "Itf.l ~~ llTIl 'l1 ..Q~~ ~'lj> C1IPJpT 0l~9f "Itf.l'l1 

9f1<l~ ~ \!IIrn'<3 ~ llTIll ~ .!l<'lRirn ~~ '11lf17.li <>\If.I ~~WI \5If~ 

~ 'f"Ofli \3Ti11 '>f1"'Of (Force mode) '!~~ <lim ~I 

~~~~~~~-a\3fll ~~ ~9f ~~~ 

.!l<'1T'w.l %11 (Modified) '>f1"'Of ~~~ ~i1i ~ ~I fiI~ ~O~Q-~~ ~1If <I~'f@ ~ 

~~ C1J1'ij QQ It \3Ti11 (Modified) '>f1"'Of ~'>R ~~ .!l<l~ ~ ~o~~-~ q ~~<l'1,'fCi1 ~-a 

2I11l Hb- It ~9f ~~~~~ I ~~ ""H1<1i'"'J.[! ~ .!l J[<IiC'j ~"" ~9fOI 

~~ W'I ~~'!~~ .!l<'lT<PTll ~~,!~<I5U ajN<f ~ <I"~ ~~ llTIll 
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(cm : ~~) 

~ .~~ 

The respondent No. II having filed another affidavit in COlilplianee on 8.5 .2019 

annexed a report dated 5.5 .2019(Annexure-2) submitted by the Public Health 

Department stating that groundwater level or the said villages up to April 2019 is 

40 (forty) feets whieh is lower than the groundwat.~r level as measured in 2017 

and it is nat possible to withdraw groundwater from hand pumps with sucti on 

method for whieh the Public Health and Engineering Department has decided to 

install deep tube wells with submersible pump. In the said report dated 5.5 .2019 it 

has been stated that; 

f~ ~ m<i1 '<l ~~~~~ <>1TI>m '\;~'1T?! C? '1~ ~"1 

~~f.iw'i'I ~, ~, <>ftffi1rT '<l ~<>1 oW! ~W~ f",,"'1 'fim~ ~-~ ~ 

~<l)~ lW'! ~ c!l~ ~~ ~"1 ~ <>rlf.tl ~~ ~~~ ~'<l'!lrn 

-!l~ '!!R'll~ f.ffl~ ~ 9f1f.t '<l ~~~~~ c!l~~ ~~ ~.<>1 

~ ~1T<mI 9f1f.t ~'Z~ '<l f.ffl~ <>f1f.rn ~~ c!l~ ~"I ~~ ll'l:'~ ~~~ 

'l1I1~ ~ ~~ ~~~ '<l ~tf ~ 'lI!!j'Pi'I ~"1 ~<! <fir:<'l 

~~~~ ;sj'lJ ~tfR ~, ~~ ~ifI'i~ f.Iv;f>rj Uf'l I 

~ >qiili"li~q\\3I\1 ~~~~~ ~ c!l~ ~~ ;r~"f ~ JfD"f ~ 'm~f 

c!lq'Z ~<>1 ~~~~ 9f1f.t ~ c!lq'Z ~ c!l~ ~~"1 ~~~ ~<>1 
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The petitioner filed affidavit in reply stating that respondent Nos. 19 to 26 arc 

withdrawing groundwater by using deep tube wells . The respondent Nos. 19. 21 

to 24 and 26 are still discharging industrial waste in the agricultural land and 

nearby canals. During inspection by the petitioner organization, it is found that 

accept respondent No. 25 all other industries are running in full swing. The locals 

also made representation to the local authority against. the pollution of the 

respondent Nos. 19, 21 to 24 and 26. The respondent No. 24 is polluting the 

canals and nearby agricultural land by discharging the industrial \\oaste without 

treatment. Respondent No. 13 renewed the Environmental Clearance Certi ficate 

of respondent No. 26 without considering the consequence of the "vithdrawal of 

groundwater on the environment and without monitoring the comp!iance of the 

condition imposed in the clearance certificate. Annexure-X I dated 30.05.2017 as 

annexed by respondent No. 2 clearly shows that the industry has discharged its 

untreated waste in violation of the condition of Environmental Clearance 

Certificate. The statement of respondent No. 3 as recorded in the report dated 

06.05 .2019 (Annexure- 4) to the effect that detailed and full report about the 

"'----", 




groundwater table of No. 5 Habilashdweep Union Pal1shad, Potia, Chittagong 

shall only be available within 2023 when two proj-xts designed by it are 

implemented amounts to non compliance with and gross disregard of the order 

dated 16.11.2016. The groundwater level of No. 5 Hahilashdweep Union 

Parishad, Potia, Chittagong is below IS meters and consequently, the government 

initiated a scheme to replace all Tara deep tube wells of the said area with 

submersible pumps for more aggressive extraction of the scarce and declining 

groundwater. In 2018 to 2019 fiscal year, the government installed only deep tube 

wells with submersib~e pumps in No.5 Habilashdweep Union to meet the potable 

water demand of locals and there is no plan of the government to recharge the 

declining groundwater table and regulate indiscriminate extraction of groundwater 

for commercial purpose. The Environmental Clearance Certificate dated 

27 .07.2007 issued in favour of the Mustafa Paper Compiex Ltd was renewed on 

03. 11.2017 after a lapse of 10 years and after Mustafa Paper Products Ltd lastly 

sealed on 23.11.2016 by the respondent No. 13 which clearly indicate that 

operation of respondent No. 23 is now being carried out in the name of Mustafa 

Paper Complex Ltd. A single Eftluent Treatment Plant has been shown for 

respondent No. 23 and the Mustafa Paper Complex Ltd. 

Learned Advocate Ms. Syeda Rizwana Hasan appearing along with learned 

Advocates Mr. Minhazul Hoque Chowdhury and Mr. Ali Mostafa Khan on behalf 

of the petitioner submits that due to illegal, indiscriminate/unregulated withdrawal 

of groundwater by the respondent Nos. 19 to 26, about 350 (three hundred and 

fifty) tube wells of Chaikanai , Hulaine, Pantchuria and Habilashdweep villages 

of No.5 Habilashdweep Union Qj P?tjfpaziUa under Chattagram District have 

become non functional and after 2018; the ret mdent Nos. I to 18 did not install 

any tube well or submersible pump in the said villages and lastly in 2019 installed 

only deep tube well to withdraw groundwater. The groundwater le'lel of said 

villages has declined beyond its normal level and consequently said villages 

turned into a water-stressed area. The respondent Nos. 9 and 13 issued 

Environmental Clearance Certificate in favour of the respondent Nos. 21 to 26 

before installation of Eftluent Treatment Plant violating Rule 7(12) of the ~ 

"It.fl'1 f.lf~, ~l\ll\l'\ and they are polluting the environment of No. 5 

Habilashdweep Union of Patia Upazila, Chattagram discharging industriwl waste 

in the canals and agricultural land. She further submits that since the concerned 

area has turned into a water stress area the respondent Nos. 19 to 26 have no right 

to withdraw groundwater for commercial purpose inasmuch as the right to water 

is a fundamental right and any act or omission of the respondents contrary to 



availability of water for drinking, household and agricultural use is violative of 

the fundamental righl of a citizen guaranteed in the Constitution. She also submits 

that after enactment of ~~~ m ~, ~o~~ the government did not take any 

step under section 17 of the said Act to declare the said villages a~, water ,stress 

area. Due to hazardous and polluting establishment ann operation of the factory of 

respondent Nos. 19 to 26 public at large of the locality are affected and petitioner 

organization has sufficient interest and contributioll to protect tlte interest of 

public at large. Therefore, she prayed for making the Rule absolute declaring the 

said villages as water stress area. In support of her ~.lIbmission , she also referred 

several decisions reported in 3 SCC( 1996) 238. 55 DLR(HCD)69. 48DLR(J-lCD) 

438 and II SCC 312. 

Learned Advocate Mr. Md. Jainul Abedin (Sajib) appearing on behalf of the 

respondent Nos. 19, 20, 21 and 22 submits that the respondent No. 19 is not 

polluting the environment and the deep tube well set up by the respondent No. 19 

for withdrawing groundwater has been shut down in compliance with the order 

dated 29.01.2015 passed by this Court and the production of respondent No. 20 

has been closed. He further submits that the respondent Nos. 21 and 22 set lip 

Eftluent Treatment Plant and they are not discharging any industrial waste in the 

canals and agricultural land and not polluting the environment in any manner. 

They are also not withdrawing groundwater for commercial purpose. Therefore. 

he prayed for discharging the Rule. 

Learned Advocate Mr. Mijbahur Rahman appearing al(;ng with Ilearned Advocate 

Mr. Md. Hasan Mohammad Reyad on behalfofthe respondent Nos. 23 , 24 and 26 

submits that alternative remedy is available to the petitioner under SectiDn 7 of 

the ~~~, ~o~o before the Environmental Court for which the instan! 

writ petition is not maintainable in law. He further submits that the respondents 

obtained the Environmental Clearance Certificate and set up Effluent Treatment 

Plant and they are not discharging any waste in the nearby canals and agricultural 

land. Mostafa Papef Complex Ltd is a separate company and has sct up Eftluent 

Treatment Plant and the Environmental Clearance Ccrtiticat.e issued in favour of 

the said company has been renewed on 12.03.2019 until 24.07.2019. Respondents 

use surface water from Bowalkhali Khal and use surface water after treatment for 

commercial purpose. He also submits that Mostafa Paper Complex is not made 

party in the writ petition. Therefore. he prayed for discharging the Rule. 

The learned Advocate Mr. Ahsanul Karim appearing along with Ms. Farzana 

Khan on behalf of the respondent No. 25 submits that the instant writ petition is 



not maintainable inasmuch as the alternative remedy i.) availahle to the petitioner 

undcr Section 7 of the ~~~, ~o~o . He furth::r submits that Fist Class 

Magistrate or Metropolitan Magistrate has the jurisdictinn under S<;;ction 32 of 

<l1~~"'f '"!Tf.I~, ~o~~ for trial of any offence under the said Act. He also submits 

that under Section 17 of the <l1~~ '"!Tf.I ~, ~o~ ·" the government is the 

competent authority to declare an area as water stress i'.rea and no application has 

been filed to the government for declaring the concerned area as water stress area. 

Therefore. the instant writ petition is pre measured and not maintainable in law. 

He also cited decisions reported in 66 DLR(AD)90, 5SDLR(AD)2006 and 

5MLR(AD)461. 

Learned Deputy Attorney General Ms. Amatul Karim appearing on b~half of the 

respondent Nos. I to 9 and II to IS submits that the ge,vernment is the competent 

authority under Section 17 of the <l1~<'fWM ~ ~, ~o)~ to declare an area as 

water stress area complying the procedure as provided in Rule 26 of <l1~1'fTW! '>f1f.r 

f.lf1fmOn, ~o~lr and the government initiated 2(two) projects to determine the safe 

yield level of Bangladesh and the report will be available within 2023 . She also 

submits that no application has been filed to the government for declaring the 

concerned area as water stress area and the instant writ petition is premeasured. 

Therefore she prayed for discharging the Rule. 

We have considered the submissions of the learned Advocates of both the parties 

and perused the writ petition and the affidavit-in-oppositions and affidavit-in

compliances filed by the respondents. 

At the very outset it is noted that legality of withdrawal of grou!1dwater for 

commercial purpose and issuance of Environmental Clearance Certificate before 

setting up Effluent Treatment Plant in favour o~ 'Red category' industry has been 

raised in the writ petition. Adjudication of dispute as regards declaration of water 

stress area by this Court is also involves in the Rule. Therefore, we have 

meticulously examined the issues and relevant provisions of law to arrive at a 

con'ect decision. 

Since the issue of maintainability of the writ petition has been raised, therefore. it 

is necessary to adjudicate the issue of maintainability first. It appears that this writ 

petition has been filed in the form of Public Interest Litigation (PIL) to protect 



and promote the environment of the Charkar.ai, Hulaine. Pantchuria and 

Habilashdweep villages of No.5 Habilashdweep Union of Potia Upazilla under 

District Chattagram and to examine the Ilegality of withdrawal of groundwater by 

the respondent Nos. 19 to 26 for commercial purpose and the alleged operation of 

the respondent Nos. 19 to 26 without Effluent Treatment Plant and Environmental 

Clearance Certificate and also for a declaration of chose villages as water stress 

area due io alleged illegal, unregulated and indiscriminate withdrawal of the 

groundwater by the respondent Nos. 19 to 26. 

In the application filed under Article 102 (1)(2)(a)( i) and (ii) of the Constitution it 

has been stated that the petitioner organization protects public interest against 

environmental anarchy and significantly contributed to promote environmental 

justice since 1992 and in this Rule the petitioner seeks enforcement of 

fundamental rights under Articles 18A, 31, 32 and 47 of the Constitution. The 

respondents do not deny such right of the petitioner. Therefore, we find that the 

petitioner has sufficient interest in the subject matter of the Rule and bonafide 

filed the writ petition. 

Furthermore, in the case of Dr. Mohiuddin Farooque vs. Bangladesh and others 

reported in 49 DLR (AD)(I997) lour Apex Court examined the issue of 

maintainability of writ petition filed by the petitioner organization and held that:

"Insofar as it concerns public wrong or public injury or 
invasion offundamental rights of an indeterminate number 
of people, any member of the public. being a citi7.en. 
suffering the common injury or common invasion in 
common with others or any citizen or an indigenous 
association, as distinguished from a local component of a 
foreign organization, espousing that particular cause IS a 
person aggrieved and has the right to invoke the 
jurisdiction under Article 102". 

In the above facts and circumstances of the case, we are of the view that the 

petitioner is an aggrieved person and the writ petitioA is maintainable in law. 

On perusal of the records, it appears that. at the time of issuance of the Rule Nisi 

on 29.01.2015 the respondent Nos. 19 to 26 were restrained by an order of 
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injunct.ion from lifting groundwater by using deep tube v..-ells without obtaining 

necessary permission from the appropriate authority fur using the~ame for 

commercial purpose and the respondents were also remrained by an order of 

injunction from discharging/dumping their industrial wastes in the nearby 

agricultural land and canals namely Alam Khal, BoalLhali Khal and Gorulota 

Khal flowing through the said villages of No.5 Habilashdweep Union of Potia 

Upazilla under Chattagram District. The respondents wer:: also restrair:ed by an 

order of injunction from operating their industries without obtaining nl~cessary 

permission(s) from the different concerned authorities/departmentf. of the 

government. At the time of issuance of the Rule Nisi, this court further directed 

the respondent Nos. 8 to 18 to monitor full compliance of the order by respondent 

Nos. 19 to 26 regarding stoppage of lifting groundwate;' by deep tube wells and 

also stoppage of discharging their industrial waste in the agriwlturaI land and 

nearby canals and shut down the industries which do not have environment 

clearance certificate upon getting the same renewed and up to date from the 

appropriate authority and thereby take appropriate steps for such illegal activities 

at once. Subsequently, by order dated 16.1 1.2016 this coun directed the 

respondent Nos. 3, 9 and II to submit a full report to this Court within 3(three) 

weeks from date as to the present position of groundwater level in the Charkanai. 

Hulaine, Pantchuria and Habilashdweep villages of No. 5 Habilashdweep Union 

of Potia Upazilla under Chattagram District. The respondents were further 

directed to state whether the Effluent Treatment Plant's of the respondep.t Nos. 19 

to 26 are functioning satisfactory and regularly after making spot survey and 

inquiry. 

In the affidavit in compliance dated 26.11.2015 filed, by the respondent Nos. 12. 

14 and 1 R it has been stated that the respondent No. 20, Banoful Mineral Water. 

was found shut down and sealed . The respondent No. 21 , the Ambia Dyeing and 

Knitting Mills Ltd , and respondent No. 22, the Ambia Papers Mills Ltd, were 

withdrawing groundwater for commercial purpose for which the respondent Nos. 

12, 14 to 18 sealed deep tube wells of those industries. They also sealed the 

factory of respondent No. 23, Mostofa Paper Product Ltd, due to non-renewal of 

Environmental Clearance Certificates and pollution of the environment by 

discharging industrial waste in the nearby canals. The respondent Nos. 12, 14 to 

18 also sealed deep tube wells of the respondent No. 24, Hakkani Paper and Pulps 

Ltd. due to withdrawal of groundwater for commercial purpose. They also sealed 

and shut down deep tube well of the respondent No. 25, Anwara Paper Mills Ltd 

and the respondent No. 26, Shah Amanat Dyeing and Knitting industries Ltd , for 



withdrawal of groundwater for commercial purpose . In the affidavit in 

compliance filed by the respondent No. 11, it has been stated that during 

combined operation, deep tube wells of 3 (three:) paper mills and 4 other 

industries have been sealed and shut down, and after 'hat the respondent Nos. J 9 

to 26 are not withdrawing groundwater. The respondent No. J I undertakes to tile 

a full report regarding the present position of groundwarer level of concerned 

villages and ensured the availability of potable drinking and household water for 

those villagers. 

Water, air, forests, sunlight, minerals, land, flora and fauna are fhe gift of nature . 

These components of nature maintain biodiversity and ecoiogicai balance. The 

state is the trustee of all-natural resources. In our legal system. we have adopted 

the 'public trust doctrine ' which means that natural and cultural resources are 

preserved for public uses and the state shall protect and maintain thcse resources 

for public use. An industrial concerned or a privatc individual has no right to 

pollute those recourses and these shall be made freely .:\"J.ilab!e to all human 

beings, the future generation, and all creatures. 

The Legislature made provision in Article 18 of the Constitution for improvemcnt 

of public health. Article 18 of the Constitution states that the srate ::: l1all regard till' 

rais ing of the level of nutrition and the improvement of puhlic health as an1Pll g its 

primary duties. and in particular shall ado pt effective measures to prevent the 

consumption. except for medical purposes or for such other purposes as m<l) he 

prescribed by l'aw. of alcoholic and other intoxicating drink ~; ai,d of drugs \\ hich 

arc injurious to health. 

Subsequently, by way of amendment of the Constitution, the parliament inserted 

Article l8A in the Constitution by the Constitution (Fifteenth Amendment) Act. 

2011. Article 18A of the Constitution of Bangladesh states that the state shall 

endeavor to protect and improve the env1ronme~.and to preserve and safeguard 

the natural resources, biodiversity, wetlands, fores~ and wildlife for the present -. 
and future citizens. 

25thIn India, Legislature inserted Article 48A in the Constitution of India on 

November 1976 by the Constitution (42"d Amendmen;) Act, 1976 for protection 

and improvement of environment and safeguard of forest and wildlife. Article 

48A of the Indian Constitution states that the state shall endeavor to protect and 

improve the environment and to safeguard the forest and wild !ife of the country . 

A-



!\ Constitutional provisIOn IS conceived ror all time ; to Cllfl,e although thl' 

parliament ill its \visdom may amcnd any provision or Consti tution subiect to thl: 

restriction imposed in Article 713 or the Constitution. The intcrV\~tation (II' 

COllstitutional expressions has necessarily to receive a p"ogress ive construction in 

the light or the scheme and the objectives expressed ill the C:(ln~tituti[)n. The 

prmisioll or )'\rtiele IRA of the Constitution of Banglaciesh and S~dioll 17 or thc 

<n~~r 9f1f.I ~. ~o~~ is bencticial l'or thc protection and preserva tion of the 

natural cm irollment or I1angladesh. Therefore. thc intclvretallOn or those 

provisi ons is required to be made following thc objeclivl':'; lIr the consti 1uti(ln . 

Sir Julian Sorell Huxley FRS, a British evolutionary biologist, internationalist, 

and eugenicist in his easy on "Economic Man and Social Man" stated that 

"Man)' of our old ideas mllst be retranslated so tv SlK~::l ~. into a nc\\ 

language. The democratic idea or freedom. for ill~·;w nce. Illllst losc 

its nineteenth-century meanillg or inLiividmd Iiber\~' in the 

economic sphere nnd become adjusted to new com:cptions or 

social duties and rcspollsibilities. When ,! hig employer talk about 

his democratic right to individual freedom. m~::m ing therein ::t 

claim to socially irresponsible control on'r a huge industrial 

concern. and over the lives of tens of thortsands of ilum,ii1-beings 

whom it happens to employ. he is talking in a dying lill1guage." 

L.ord Denning echoed the same idea in the following words: 

"Law does not standstill. ,It moves continually. Conee this i\ 

recognized, then the task or the Judge is put en a higher plilllL'. I Ie 

must consciously seck to mould the law S(' a~ to >.ene Ihe needs of 

the time, must not be a mere mechanic , a mere working mason. 

laying brick on brick. without thought :LI the overall design. lie 

must be an architect-thinking of the structure a, a \\ hole buildin8 

for society. a system of law ''-'hieh is strong. durabl<:: ;lIld just." 

Water i<; lire. There is tHl lire (Ill earth without water. [\'cry human being on earth 

is entitled to usc water to satisfY his or her needs. Without water 8fl o!'8anisllls in 

thc world die. \),later is necessmy nlltllnl) for drinking hut al so l()\' ~)ur day to da~ 

lire purpose like bathing, cooking. cleaning. washing and ~r' on. W::ner is al "o 

essential ti)r the existence of plant and animal life . 



In the case ul"Dr. Mohiuddin Farouquc YS Bangladesh, r~pNted in 'H; \)1.1{ (lit ' ) 

436,iudgment dated 07,01.1996 his Lordship Kazi Ebaci lll Hoque.J accC!pting the 

PIL. theory interpreted the term ' right to life' in the foll(' l\ing langll:lgc. 

"Right to life is not only limited to the proteetil 'll or lite and limhs hut 

extends to the protection of health and strength l.f workers, their means or 
livelihood, enjoyment of pollution-free water and air. bare necessaries (d ' 

life, 1:lcilities for education, development of children, mat~mity h<.:ndil. 

free movement, maintenance and improvement of puhlic health b~ 

creating and sustaining conditions congenial to good health and ensuri ng 

quality of life consistent with human dignity," 

In the ea~.e of Dr. Mohiuddin Farooque vs , 8angladesh reported ill 49 DI.R (:\1)) 

I para I02 judgment datcd 25,CJ7, 1996 our Apex Court considered the issue 1>1 

'cnvin)nment and life' keeping thosc in juxtaposition and B,13,Roi' Ch,"\dhllr~ 

observed that. 

"Although \\'e do not have any provision "Iik<.: Article ~H- i\ "Ithl' 

Indian Constitution for protection and improvcmcnt llf til<.: 

environment. Articks 31 <lI1d 32 of our 'onstitlltioll protect till: 

right to life as a fundamental right. It cncompa,-;sc !> within it s 

ambit. the protection, (lnd preservation of the environmeill. 

ecological balance free from pollution of air and wat\:L sanitation 

without which lirc can hardly be enjoyed, ;\n)' act m OIIlISSll'n 

contrmy thereto will be violative of the said right to lite" 

[n the case of Dr. Mohiuddin Farooque vs Bangladesh reporku in 55 DI .R (I J( '! 

6() para 5] his Lordship J\ 13 lVI Khairuillaquc.l, as hi s Lordship \\ as thcn , ech()e~ 

with the extended me<llling of 'right to life' and ohscrved that: 

"Article 32 guarantees the right to life, This expressioll 'lite' J oe. 

not mean merely an elementary Ii fe or sub-human Ii I'e l~ut connotes 

in this e,:"pression the lile of the greatest creation 0" tile I.(\nl \I hl! 

has 3t least a right to a decent and healthy wa~ nl'lik in a ll\ giellil' 

condition, It also means a ljualitative lite among othn" frc<.: from 

environmental hazards. This is abo one of thc b: :s ic right s nJ' a 

human being to li\'L' in a healthy atmosphere and cl.nstituti<'nal 

remed" lIncl<.:r Article 102 will be available if thi s basic human 

right is threatened due to \'iolation of any of th(' ['lrO\ i s ;()n ~ Ill' the 

relevant laws enacted 1'01' such purpose or due to ,'ccklessn<.:ss ,>1' 

negligence on the pan of any person or authority \\hieh tClllb li ) 



upset the guarantees under Article 31 'mt! "rlid" 32 llr the: 

Constitution:' 

In the rd,' rred case his Lordship A B M Khairul Uaque 3. as hi::; Ll.lrLbhip \\<IS 

then . cxpn.:ssed his dissati sfaction and dismay for the ra::ur.: of the respondent 

Nos 2 and \) in discharging their duty to the Ieuer of law and llpin~'u that: 

"!\part from the constitutional guarantce ~'mhodied in .'\rtiek 32 

for a pollution-li'ce environment to protcct the lire from its ill 

effects although various provisions arc embodied in the At:! and 

the Rules made thereunder but apparently, the (io\ ;;rnmL'nl. 

especially the respondent No.4. whn is ehaq!-ed \ith the (iuties to 

make the environment pollution free, hliled to execute find per limn 

their such duties to the letter of the la\,; so far. Wc found to our 

dismay that the precautionary principles embodicd In the ,'\u \\LTC 

not properly implemented as thcy ought haw to oeen. meaJ1\.\hile. 

pollution continued unabated which may bring scrious 

consequences to the lives of the many millions of people of this 

country and mauls the very core or Articlc 32 or our Constitution," 

..... Finally, their Lordship directed ··the Sccretrtry. Ministry oi' 

Industries. respondent No.1 to ensure that no ne\\; industrial unih 

and factories arc set up in Bangladesh \\ithout iirst arranging 

adt:quate and sunieicnt measures to control pollution, as !'equireu 

under the prmisiuns of the Act of" 1995 and the Rl'llcs or 1497" 

Subsequently. in the case of Government of Bangladesh and others \ s Prol"cssor 

Nurul Islam reported in 2018 (2) LNJ (AD) 108 para 45 and 52 our Apex Court 

has dealt with 'right to life' in the context of environment and his Lon.hbip Syed 

Mahmud Hossain J, as his Lordship was then , interpreted \be tcrm 'rightlo life' ill 

the following term; 

"The inalienabk right of every citizen. where\'er he may bc, and lll' 

every other person for the time being within Banglndesh. and in 

particular no action detrimental to thL: Ii fe. lrhert y. hod) . I eputat io ll 

()r properly of any person shall be taken except in aCl'onhlllee "ith 

la\\', According to /\rtiele 32, no person shall oe depri\ed or IiI(: or 

personal liberty save in accordance with law. Therct'orc. ' right to 

life' is a fundamental right subject to law of the land. III the 

absence or any interpretation of right to life in our jurisciieti(ln \\c 

have to sec what meaning \vas givcn by the superior ('llurls 0\ ' 
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other Clluntrics to ' right to lik'. ' Right tu lik' is not only limited til 

protection of life and limbs but also extends to the prutcetioll or 

health, enjoyment of pollution-free water and air. bare lH.:ce ssaric, 

of life, facilities for education, materni lY bendil. maintenance and 

improvement of public health by creating and slIstaining, Cllnditi()l1~ 

congenial to good health and ensuring qunlit j of life comi :·;(e nt to 

dignity." 

In the case of Francis Coralie vs, Union Territory of lJelhi reported in AI R Il)X i 

(SC) 746, 'right to lire' under Article 21 of the Indian Constitution has heen 

interpreted in the following term : 

''But the question which arises is whether the rillht tll lik is lilllitL'l1 

only to the protection of limb or faculty or does it go further (lild 

embrace something more. \"ie think thnt the righi to life includes 

the right to life with human dignity and ali' th:l! goes nlong with it. 

namely, the bare necessaries or life slich as adeq uate nutrition , 

clothing and shelter over the head and facilities for re~ding, writin g 

and expressing oneself in diverse forms, freely moving about and 

mixing and commingling with fellow humnn beings," 

In the case of Vincent vs. Union of India reported in AIR 19H7 ISC) l)l)() Indian 

Supreme Courl interpreted the term ' right to life' in thc~ following ITIJllI1Cr: 

"/\ healthy body is the very foundation for ull human acti,ities" ,Ill 

a welfare state, therefore , it is the obligation of the StalL' to Cnsul'<,~ 

the creation and the slIstaining of conditions congeni,d to t!oocl 

health ...... Mainten<lnce and improvement of' puhlic health have a 

rank high as these are indispensable to the vcry physical exislcnce 

of the community antl)n t~ hellerm:.:nt of the~L' depends on the 

building of the society of -..yhich the Constitution lllah;r~ 

envisaged, " 

In the case of Vikram Deo Singh vs, the State or Bihar reported in i\ I R 19RX St' 

1782 it has heen ohserved that: 

"We live in an age when this court, has demonstrated "'hilL' 

interpreting Article 21 of the Constitution, thnt every person i, 

entitled quality or life consistent with his human persona lit~ , The 

right tll life with human dignity is the fundmnent al right of C\CI' \ ' 

Indian citizen." 

" 




In In the case of LK Keolw"e \'s the State of RajLlsthan l'~p()rled in A((,: I9XX Ri, 

2. para :; acknowledged the "maintenance of health . pres(;rnltiorl (If the sanitation 

and environment as a component oflik' and observed that ' 

"Maintenance of health. preservation ot Ihc ~aniiation and 

environment fall within the purvie\v or Artick 21 of th~' 

Constirution as it adversely affects the life of the citi zen <Inti il 

amounts to slow poisoning anci reducing tbe Ii Ie of the citi/,ell 

because or the hazard~ created. if not cheCKed ," 

In the case of Subash Kumar vs. the State of Bihar reported 111 19<) I SC 420 

Supn:mc Court of India accepted the extended view of' right to lite' and helel that : 

"Right to livc is a fundamental right under Article 21 o f thL 

Constitution Lind it includes the right to enjoyment of pollution-free 

water and air for full enjoyment of life, It' anything endangers or 

impairs quality of life in derogation of laws, a citizen ilas right tp 

have recourse to Article 32 of the Constitution lor removing the 

pollution of water or air whieh may be detrimental to the quality 01 

life." 

In the eas~' or V l.akshmipathy vs the State of Karnataka reported in • IR ]l)l)2 

Karnataka 57. para 28 issuing a mandamus, High Court or K a~natuka directeclthc 

rcspondulls to abate the pollution in the concerned area and II(i Balkrishna J 

interpreted the term 'right to lile' in the I(lllowing term: 

"The right to lite inherent in l\rticIe. 21 ofthc Con'ititllliDn 01 India 

docs not fall short or the requirements or qU<llit,:t!\c lire \\ hieh is 

possible only in an environment or qualitj, Wher.:.:, on account III 

human agencies . the qualit~ of nil' and the L(u<liit) 01' environment 

arc threatened or affected, the 'ourt would Illll hesitate to usc it" 

innovative power \\'ithin its epistolary jurisdiction to enllli'(;e and 

safeguard the right to life to promote public inkrcs" Speei lic 

guarantees in !\rticle '21 unlllid penumbras shaped hy emanatillils 

ti'om those constitutional assurances which help give them I ire and 

suhstanee, .. 

Environment means the surrounding circumstances i.e, air. water ami land ill or 

on whieh the human being, animals and plants live. In popular senee. the term 

'emrironlllcnt' mcans, simply. nature: "Environment: AI! or the biotic }\Ild abiolil' 

factors thut act on an organism, population. or ecological cOIl\lllunit) and 

intluence its survival and development. Biotic factors incluJ~ the organisms 



themselves, their food, and their interaetions."[ hll ,. : ...\\\' \\ .dilli on'l"" .cPlllj "i\bil)tic 

fadors are the non-living parts of an environment. "fll-:se include tl:ings such as 

sunlight. tempcrature, wind. water, soil and natuwlly nccmrit!g cvcnts slieh as 

storms. firc::s and volcanic eruptions. Biotic factor~, .Ire the li\'iJl ~ parts lll' .111 

environment, sllch as plants. animals and 111 iew-organt sms, 

lllll )) .,: sClc n,'in !.!xom definiti on-abiotic] 

In the case of Virender (laur vs, the State of Haryan:1 . reported in {1(95) 2 sec 
517 (5S0) the Supreme Court of India dealt with the issue or Cl1\ironlllellt and 

defined the environment as under: 

"The word 'cnvironment' is of' hroad spectrum which brings within 

its ambit "hygienic atmosphere and ecological b<llance" . It is 

therefore not only the duty of the Sta te hut al so tlw duty of e\l'I'~ 

citizen to maintain hygienic environnll'nt. The State. in particul :1I'. 

has <l duty in that behalf and to shed ils e"tr:.lvagant unhridkd 

sovereign power and to forge in its policy tll maintain ecological 

balance and hygienic eJ1\ 'ironment.·' 

In thc case of Shehla 7ia vs. WAPDA reported 111 PLD 1994 (S 'j ()C)] rhl' 

Pakist:lIl Supreme Court interpreted the word 'life' folJo\\ 'ing its \\ ide mcaning 

and observed that: 

"A wide mealllng should be gtvcn to cnnbk a man not ()nl ~ tll 

sustain life hut to enjoy it. Under our Con~tituti(lll, Art iek 14 

pro\ 'ides that the dignity of mnn and suhject 10 1m' the pri\'ac y 01 

home shall be inviolable. The fundamental right tl' pn:ser\'(:: and 

protect the dignity of man under Article 1-\ is unparalleled ::\Ild 

could be found only in thv Constitutions oj' th...: world . T ill: 

Constitution guarantees dignity of mall and abo right to 'lik' under 

Article 9 and if both an:: read together. qll~stic lI \'.ill ari sc wh L'l hcr 

a person can he said to have dignit; or man if his right tll Ii Ie is 
- , 

below hare necessity like without proper f(Hlei, cic,th ing. shellcr. 

education. health care. clean atmosphere. and unpolluted 

environment .. . Any action taken which may create hazards ol ' lik 

\vill be encroaching upon the personal rights of a c;li zcn to clli l l~ 

the liiC according to law." 



Stockholm Declaration of the United Nations CO:lferenl.:c on the Human 

Environment, 1972 enunciated principles to protect nakral resources. Principle 2 

of the said declaration states that; 

"The natural resources of the earth, including (he air, water, land, flora, 

and fauna especially representative samples of natural eco-systems, must 

be safeguarded for the benefit of present and future generations through 

careful planning or management, as appropriate:' 

Supreme Court oflndia in the case of State of Tamil Nadu v. Hind Stone reported 

in (1981) 2 SCC 205 para 6 observed as follows:

"Rivers, Forests, Minerals, and such other resources constitut<: a nation's 

natural wealth. These resources are not to be frittered away and exhausted 

by anyone generation. Every generation owes (1 duty to all succeeding 

generations to develop and conserve the natural resources of the nation in 

the best possible way. It is in the interest of mankind. It is in the interest of 

the nation ." 

On a careful reading of the authorities of this sub-continent. it appears that the 

Apex Courts adopted the extended view of 'right to lite ' although no exhaustive 

and definite meaning could have yet been given to the said expression. Law does 

not remain static and it loses its inflexibility with the change of social life and 

economic development of the country. A human being is horll IrJ a pollutilln-i"r,'C 

environment and the right to live in a natural environment congen ial to humall 

exi stence and dignity is <1 rUlldamental right guaranl eed in /\rt ic le 32 ul ' the 

Constitution or Bang'ladesh. 

Life and well being of the citizen analogous to the environment shall get 

precedence above all which c.annot be negotiated for the industry. Before 2013. 

there was no regulatory authority to manage the withdrawal of groundwater by 

industries . Consequentry, the groundwater level declined beyond its nonnal level 

due to the indiscriminate extraction of groundwater by the industries. In 2013. the 

Legislature made '11~~ 9\1f.! ~. ~o~~ for management, development. 

abstraction. distribution. use, protection and conservation of water resources . 

Under section 3( I) of the '11~~ 9fTf.l ~, ~o~~ notwithstanding anything 

contained in any other law for the time being in force all right over the surface 

water, groundwater, seawater, rainwater and the water in the atmosphere of 

Bangladesh sha1l, on behalf of the people, vest upon the state. Under sub-Section 

2 of Section 3 of <ll~~ 9\1f.! ~, ~o~~ right to potable water and water for 

hygiene and sanitation shall get priority. 

# 
~ 
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The provision of Articles 18A of the Constitution of Banglacesh is more 

comprehensive and environment-friendly than the IJTovision of Articles 48A or 

the Constitution of India. The legislatures also made provision in Section 17 of 

the said Ain to protect and preserve water resources of Bangladesh and to declare 

an affected area as ' water stress area'. Subsequently. the government made 

~~~ "11f.1 f.If~, ~o~lr for proper managemen: of (be water resources of 

Bangladesh and in Rule 26 of the said Rules provisi '.)11 has been made as regards 

procedure to be followed in declaring an area as water stress area. 

At this stage, it is relevant here to quote Section 17 of the ~'Z<"iTI:'M 9f1f.l~, ~O~1!l 

which runs as follow: 

~ql (~) ~~~ 'l~~ ~1ffiI <11 ~!tf.I~ ~~ ~. 1!~~ 

~,~~ <11 ~~~~, ~ C"MiW ~"R 'ffiIl. ~ o.!l<1i<l>1 <11 

~1!51~~ ~ 9f1f.I ~,,~ ~~~~~ ->fif.'! "'Z~:;1 9ff1 o.!l<1i<l>1 ~ 

Ci:Wf<11 ~~I 

(~) ~9f-1ffiI1 (~) o.!l'il 1!51~ ~ ~9f'C'I ~ -rn9f 19 111~ ~ ~~ <mm 9fff.l Jf'Z~9ffI 

o.!l~~~~~1 

(I!l) ~. ~ 9f1f.I "~~9ffI o.!lcwm ~ ~"R1 ~~~, o.!l~ ~ f<\"~ 

JfR9fl:'II', ~~m1~~-~If~9f~~I 

On perusal of the records. it appears that before issuance of Rule. the respondent 

Nos. 19 to 26 used to withdraw groundwater for commercial purpose without 

obtaining any license from the concerned authority. In-compliance with the order 

dated 29.01.2015 passed by this Court, the respondent Nos. 2 to 18 sealed and 

shutdown the deep tube wells of respondent Nos. 19 to 25 whieh had withdrawn 

groundwater for commercial purpose. This Court by judgment and order dated 

27.06.2019 also discharged the Rule issued in Writ Petition No. 1251 6 of 20 15 to 

examine the legality of the cancellation of license dated \6.11.2015 for installing 

and operating a deep tube well holding that the respondent No.26. Shah Amanat 

Knitting and Dyeing Industries Ltd, is not entitled to extract groundwater or use 

surface water for his industry without obtaining pennission from the concerned 

authority under ~~~ 9f1f.l f.If~. ~o~lr made under the <r.~~~ 9f1f.I ~. ~o~l!l . 

Thus it is found that due to order of injunction passed by this Court. respondent 

Nos. 19 to 26 are not withdrawing groundwater through deep tube wells for 

commercial purpose. The respondent Nos. 19 to 26 could not produce any 

clearance certificate issued under Rule 23 (4) (g) of 'fl'Z'-'fWf'<f 9ftf.: f.If~. ~o~lr 

by the competent authority as defined in Rule 13 of the said ~~ to use 



surface water for commercial purpose. Respondents failed to prove that in dry 

season, surface water was available in the canals flowing through respondent Nos. 

19 to 26. Therefore, there was no scope for the responden Nos. 19 to 26 to use 

surface water in the dry seasons. Although respondent Nos. 24 and 26 claimed 

that they discharged waste in the canals after treatment, b~\t discharge industrial 

waste in the canals even after treatment is illegal. Thus we are of the view that the 

respondent Nos. 19 to 26 illegally used surface water for commercial purpose 

without obtaining licence under Rule 23( 4)(g) of <m~ 9fTf.l Rf'flfMl, .:).o~lr and 

polluted the environment discharging industrial waste in .. he agricultural land and 

canals. 

On a careful scrutiny of report dated 07.03 .20 17(Annexure-3) as annexed in the 

affidavit in compliance dated 29.11 .2017 filed by the respondent No. i I it reveals 

that due to withdrawal of groundwater by the respondent Nos. i 9 to 26 for 

commercial purpose the groundwater level of No.5 Habilashdweep Union, Potia, 

Chattagram declined to 25 to 33 feets for which groundwater cannot be 

withdrawn through No.6 Hand Suction Pump and government installed 55 (fifty 

five) Tara Pump(Modified) in the 2015-2016 fiscal year. In the report dated 

05 .05.20 19(Annexure- 2 ) filed by the respondent No. II it has been mentioned 

that in 2017 groundwater level of the concerned villages was below 33 feets and 

in 20 19, the groundwater level of said villages declined to average 40 feets and 

the groundwater level may further declined in the dry season for which it is not 

possible to withdraw groundwater through No. 6 Suction Hand Pump. 

Consequently, decision has been taken to install deep tube ·.vells with submersible 

pump in the said villages. On perusal of report dated 06.05.20 19(An~exure-4) 

tiled by the respondent No.3 , Secretary, Ministry of Wate: Recourses, It reveals 

that the government has initiated 2(two) projects to determine the safe yield level 

of Bangladesh and the detailed and full report regarding groundwater level and 

safe yield level of No. 5 Habilashdweep Union, Potia" Chattagram will be 

available within June, 2023. In writ petition, nothing has been stated as regards 

the safe yield level or safe yield of extraction of ground water of thosc viliages. 

In the above facts and circumstances of the case, we are of I. he opinion that due to 

indiscriminate and unregulated withdrawal of groundwater by the respondent Nos. 

19 to 26 for commercial purpose the groundwater level of Charkanai , Hulaine. 

Pantchuria and Habilashweep villages of No. 5 Habilashdweep Union declined 

beyond its normal level and consequently about 350(three hundred fifty) Hand 

Tube wells and Tara Pumps installed in those villages have become non

functional and the locals are suffering from severe scarcity of groundwater. 

~ --t 
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Although this Court by order dated 16.11.2016 dire\;ted tht: re:;pondent Nos. :l, ':I 

and II to submit a full report as to the present position of groundwater level of 

those villages, but no detailed and complete report has been submitted yet to thi~ 

Court which will be available within June, 2023 . 

Groundwater level and safe yield level are two different concepts. ' Groundwater 

level is a term that is used in a relatively loose way, normally referring to the 

level , either below ground or above ordnance datum, at which soil or rock is 

:;aturated. This is also referred to as the water table and represents the top of the 

saturated zone. Above the water table lies the ullsaturated zone'. 

lhttps:llwww.bgs.ac .uk>levels>ter] 'When determination how much water can 

safely be withdrawn from an aquifer system, the concept of ' safe yield' has bet:n 

used. This term has come to mean if annual withdrawals do not exceed the annual 

rate of recharge, then the withdrawals are within a safe !e'.'el of extraction .' 

[hltp://www.witpress.com>WRMII] . 

In <!1~"!W'i"t "'I1f.l ~, ~O~I!) the Legislature made provision for declaring an area or 

any part thereof or any land connected, thereto with such water as . Water Stress 

Area'. Under section 17 of the <!1~"!W'i"t "'I1f.l ~, ~O~'~ on the recommendation of 

the Executive Committee constituted under Section 9 of the <!11,<iW'P'/ "11f.l ~. 

~O~I,') made upon the results of necessary inquiry, scrutiny or survey to protect any 

water resource or an aquifer, the government may declare an (I.rea or any part 

thereof or any land connected thereto with such water resourct:s as 'Water Stress 

Area' by notification in the official gazette for specified period. 

It is noted that the groundwater level of Bangladcsh is declining beyond its 

normal level due to the unregulated withdrawal of groundwater by the industries. 

The underground water belongs to the state and the respondent Nos . 19 to 26 or 

any other industry have no right to ~aim a ,huge share of it. If the respondent Nos, 

19 to 26 is permitted to withdraw a huge quantity of gr0undwater, then similar 

claims of other industries will also have ta be allowed. The same will result in 

drying up of the underground aqua-reservoirs. Due to inaction and reckless failure 

of the respondents acute environment near industries and cities of Bangladesh 

reached beyond the control of the respondents and the wetlands, canals and riwrs 

of whole Bangladesh now turned into a dumping static'll of the mdustrial waste. 

In the instant case, the respondent did not submit full report regarding 

groundwater level and safe yield level of those vi!lages. In the absence of allY 

scientific report regarding groundwater level and safc yield level of those vill ages 

it will not be just and proper to arrive at a conclusion as to the declaration of those 



villages as 'water stress area'. Therefore, we are not inclined to take any decision 

at this stage regarding declaration of those villages as 'water stress area'. 

qW'I1D,~r 9f1f.I ~, ~o~>:I is enacted for mitigation. management, extraction. 

distribution, usage, protection, and conservation of water resources of Bangladesh 

and procedure has been laid down in Rule 26 of q-J~'t~ <'f!f"l ~~ran, ~o~lY for 

declaring an area as 'water stress area' but no step has been taken 3.S yet by the 

respondents to that effect. Therefore it is hoped that the respondent shall take 

immediate step to tix the safe yield of groundwater basin or aquifer of whole 

Bangladesh under Section 17 ofq-J~C'fRIM 9f1f.I~, ~o~>:I and Rule 26 ofq-J~~ 9flf.I 

~. ~o~b" to identify the water stress areas of Bangladesh and declare those 

areas as "Water Stress Areas" in accordance with law. 

On a bare reading of Rule 31 of q-J~~ 9f1f.I ~, .~(}~lY it reveal., that no one 

can iT:stal a deep tube well to withdraw groundwater by force mode from safe 

yidd level of aquifer without obtaining no objection certificate from the 

competent authority as defined in Rule 30(3) of q-J~C'fRIM 9(1f.'! f.tf\f1lf.'lT. ~o)lY . For 

using surface water by any industry for commercial purpose an application has to 

be filed to the competent authority as defined in Rule 13 of q-J~<'fWf"I 9f1f.I f.tf1fil1<"!l. 

~o~lY in a prescribed form (Form No. 5.7) made under Rule 23(4)g of the said 

~ and without getting no-objection certiticate ~rom the said authority an 

industry cannot use surface water for commercial purpose. The respondent Nos 19 

to 26 could not produce any certificate issued by the competeni authority to 

withdraw groundwater for commercial purpose. 

The HOll 'bie High Court of" Kernla in the case of Perumatty Grama Panehay"t \s . 

State of Kerala and others reported in (2004( I) KIT n 1) knO\\1i as the landmar~ 

"Coca Cola Case" decided the issue of the excessive exploitation of t'JOULld water 

and held that: 

"Ground \\'ater is a naiionaJ wealth and it helongs to the entire 

society. It is nectar. sustaining life on earth. \\' ithout water the 

earth would he a desert... Our legal system - based 011 English 

common law- ineludes tile public trust doctrine as part of its 

.iuri~·pl1.!denee . The State is the trustee 01 all !latural resourees 

which are by nature meant for public use and enjoyment. Public at 

large is the beneiieiary of the sea. shore. running waters. ai 1". 

lorests and ecologically fragile lands. The State as a trustee is 

under a legal duty to protect thc natural resources. These resources 

meant for public use cannot be converted into pri\<Ite ownership 

(emphasis supplied). In view of the ab~)ve authoritative statement 

of the Ilon'ble Supreme Court. it can be saldy concluded that the 



underground water belongs to the public . '1 he :-;tate and it s 

instrumentalities should act as trustee ; of this g reat \"e3Ith . The 

State has got a duty to protect grow1d water <1gai:lst excessi\c 

exploitation and the inaction of thc State in thi s regard \ \i II 

tantamount to infringement of the rig.ht tn lire ,' f the people 

guaranteed undcr Art. 21 of the Con ~· titlltion of India. The pex 

Court has repeatedly held that the right t.o elean air and unpolluted 

water ti.1rms part or thc right to life under '\1'1. 2 1 or the 

Constitution ... the Panchayat and the Statc arc hound to l'lr\lteCl 

ground water from excessive exploitation" . 

In Parumatty Grama Panchayat Vs. State of Kerala. Kerala High Court 

considered the question as to whether a Grama Panch3yat can cancel the license 

of a factory manufacturing non-alcoholic beverages on the ground of excessive 

expioitation of groundwater and held that; 

"In view of the above authoritative statement of the Hon'ble Supreme 

Court, it can be safely concluded that the unoergrclll1d water belongs to 

the public. The State and its instrumentalities shouid act as tmstees of this 

great wealth. The State has got a duty to protect groundwater against 

excessive exploitation and the inaction of the State in this regard will 

tantamount to infringement of the right to life of the people guaranteed 

under Article 21 of the Constitution of India. The Apex Court has 

repeatedly held that the right to clean air and lInpoilukd water forms part 

of the right to life under Article 21 of the Constitution . So. even in thc 

absence of any law governing groundwater. I am of the view that the 

Panchayat and the State are bound to protect groundwater from excessive 

exploitation. In other words, the groundwater, under the land of the 2nd 

respondent , does not belong to it , if there is artificial interference with the 

groundwater collection by excessive extraction, 1.0 create ecological 

imbalance. No great knowledge of Science of Ecology is necessary to 

infer this inevitable result . If the 2nd respondent is pelmiHed to drain away 

this much of water, every landowner in the area can also do that and if a rt 

of them start extracting huge quantities of groundwater in no time, the 

entire Panchayat will turn a desert". 

On perusal of the anidavit-in-opposition and affidavit in compliance filed by the 

respondent Nos. 2, 3, 9, II, 13 and 19 to 26 it appears thaI Environmental 

Clearance Certificate of respondent No. 19 has renewed on 05.04.201 9 until 

17.04.2020. Respondent No. 19 has installed a deep tube well with a submersible 

pump for withdrawal of groundwater from 850 feet below the surface. The 



Banaful Mineral Water Ltd, respondent No. 20, has nc lego.! entity a.,d operated 

its business illegally and its production has Ibeen closed. Environmental Clearance 

Certificate issued in favour of respondent No. 21 has expired on 06.07.2017 but 

the respondent No. 21 operating its factory without renewal of Environmental 

Clearance Certificate and polluting the environment discharging waste in the 

agricultural land and canals. Respondent No. 22 obtaind Environmental 

Clearance Certificate on 08.07.2009 and after 7 years the Environmental 

Clearance Certificate has been renewed on 09.10.2016 until 06.07.2017. 

Respondent No. 13 issued Environmental Clearance Certiticate in tBvour of the 

respondent Nos. 21 and 22 before setting up the Efflu'~nt Treatment f'lant (ETP) 

in defiance of Rule 7( 12) of the ~~~IflIi'1 f.{'1I$'I1, :':;':;"t Respondent No. 22 

has no renewal of Environmental Clearance Certificate and operating the factory 

violating the order of this Court and discharged waste in the canal for which a 

penalty of Tk. 150,000 as compensation has been imposed. The Errvironmental 

Clearance Certificate issued in favour of respondent No. 23 has expired on 

05.11.20 II and its production was found closed. Environmental Clearance 

Certificate of the respondent No. 24 has expired on 08.10.2018. All the 

machinery of respondent No. 25 has been sold. Respondent Nos. 24 and 26 have 

Effluent Treatment Plant but they did not submit any document regarding 

functional Effluent Treatment Plant. Environmental Clearance Certificate of 

respondent No. 26 has renewed on 31.1.2019 until 26.0lUO 19. It is found that the 

respondent Nos. 19 and 26 only obtained the renewal of environmental clearance 

certificate iii time and the respondent Nos. 21 to 24 have no renewal or 

environmental clearance certificate. Respondent Nos. 2 1 to 23 have no Effluent 

Treatment Plant and they have polluted the environment discharging industrial 

waste in the agricultural land and canals for which the respondent Nos. 2, 9 and , . 
13 shout down the factory of respondent Nos. 21 to 23. Admittedly respondent 

Nos. 20 and 25 have shut down their factory . Therefore no further order is 

ryecessary to shut down the factory of respondent Nos. 21 to 23. 

The respondent Nos. 19 and 20 are 'Orange B Category ' industries and 

respondent Nos. 21 to 26 are 'Red Category' industries. A 'Red Category' 

industry cannot operate without setting up the Effluent Treatment Plant (ETP). 

'Rcd' and ' Orange-B' category industries mainly pollute the ~!l\'ironmcnt lin 

which legislature made provision in footnote of Schedule I of ~I ,,~~<! 

f<If~. ~:;,~q prohibiting setting up 'Red and Orange B' category industries in the 

'rcsidential area' which has been defined in Rule 2 of'''f'Ii 'PI'I d~'!lJF1) !~'flf~, ':'-O'J~ 

made tinder <!1~Ff~ 9ffur.<rrt ~~~ ~~. ~~:;'Ib . !\ residential area is such an area 
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where pCllple reside rllong with their ramity memhers . As pcr Rule 7(4) or "'if-v.<r'1 

'iZ~lf'<1 f¥.~. ~~~'\ before issuance of Environmental Clearance Certificate the 

Director-General of the Directorate or Fnviroollnenl sha!! iss ue I.ocat illil 

Certificate in respect or 'Orange A. Orange B a.ld Red' catq!OI'Y industric ;; 

although under proviso to Rule 7(4) of thc said Rules the Oi rcctllr-( Jeneral (ll' tile 

Directorate of Environment if considered necessary may isslle Environmental 

Clearance Certificate in favour or any proposed industry without i ~' :-; Llin~ I.(lcatiull 

Cel1ilieate assigning rCrlson subject to fultillment of conditions laid dO\\'ll in Ruil' 

7(1'i)(b)(c)(d)( 12) of "'Ifu1:<M "Z~ f.n~. ~~~'\. Under Rule 7 (12) or '>ffur.<r-i ,,~~~ 

f<lf~f'11. ~~~'\ after setting up Effiuent Treatment Plant a ' Red category' jndu s tr~ 

shaH tile an application tl)r Environmental Clearance Certificate and cannot 

operatc wililOut Environmental Clearance Certificate. Is;;uancc of Environmental 

Clearance Certificate ill faHlUr of thc Red category industry he fo re setting LIp 

Effluent Treatment Plant is illegal. and a nullity. 

Issuance of Environmental Clearance Certificate is not (l mere routine work of 

respondent No. 9. The ~"~n'l ~, )~M and the ~ "JRWIf.'1 f<lf~. ~;,,~'\ 

made under the said Act entrusted responsibility upon thc,'cspondent No.9 to 

prevent the pollution of the environment caused by the industries. On perusal of 

the records, it appears that the respondent No.9 issued Environmental Clearance 

Certificate in favour of the respondent Nos. 21 to 26 before setting up EfIluent 

Treatment Plant. Therefore we are of the view that the respondent No. 9 issued 

Environmental Clearance Certificate in favour of those respondents in defiance of 

Rule 7 () 2) of the 9ffitt<M "~n'l Rf~. ~lI>lI>(t 

The Supreme Court of India in the crise of Indi<ln Council ('or 1~ l1\jJ'(lnmt'Jlt H I 

Legal Action vs. UOI and others reported in (1996)3 sec 212 has ohserved tl1<1t: 

-The Potiuter p<lYs Principle rlS interpreted by thi s Court Il1C all ~ 

that absolute li<lhility for harm to the cnvironment extcnds 110t onl:

to compensate the victims ofpotiution but also lh~ cost or restorin ~ 
the environmental degradation . Remediation of tht· dallla~ed 

environment is a part of the process of sustainabl e dc\clopll1el1! 

and as slIch polluter is liable to pay the cost to the individual 

sufferer rl5 well as the cost of reversing rhe damaged or the 

ecology." 

In the case of Suresh Kumar Pukhrajji Dhoka vs. Mis . T.N. Pandya and 

others the issue of the legality of extraction of groundwater for commercial 

purpose has been raised before the National Green Tribunal, (Western 



Zone) Bench, Pune in the Application No. 80 (,f 2016 (WZ) and the 

Tribunal by judgment dated 03.02.2017 decided the issue holding that:

'It was therefore. incumbent upon the R~spondeJlt Nos.1 to 4 

to reveal before us that their activity of aostraetic fl of" ground 

water f()r commercial use was/is benign 10 the environment. 

On their failure to show such etTect on the environment. \\c 

have to necessarily to hold that the activities uf Responcklll 

Nos.1 to 4 as aforesaid degraded tbe envimni11cnt and caused 

damage to it in the given facts ami circul11~tances revealed 

before us' . 

It is alleged that respondent No. 23, Mostafa Paper Product Ltd. has been sealed 

on 23.11.2016 by the respondent No. 13 and the production of respondent No. 23 

is now being carried out in the name of Mostafa Paper Complex Ltd and after 

10(ten) years, Environmenlal Clearance Certificate( ECC) of Mostafa Paper 

Complex Ltd has been renewed on 03 .1 1.2017. On perusal of the records it 

reveals that respondent No. 23 and Mostafa Paper Complex Ltd are twin baby and 

only the Mostafa Paper Complex Ltd has setup Etl1uent Treatment Plant (ETP). 

Arter shut down of the factory of respondent No. 23, the Mostafa Paper Complex 

Ltd which has been set up within the boundary of respondent No. 23 started its 

production but Mostafa Paper Complex Ltd has not been made party in the writ 

petition. Therefore. we are not inclined to pass any order regarding Mostafa Paper 

Complex Ltd. 

In view of the above facts and circumstances of the case, we are of the view that 

due to hazardous and polluting establishment and operation of the factory of 

respondent No. 21 to 26 without selling up Effluent Treatment Plam(ETP). they 

discharged industrial waste in the nearby agriculture land and canals and 

consequently the environment of the locality is polluted. The respondent Nos. 19 

to 26 had withdrawn groundwater without obtaining any license from the 

competent authority and consequently the groundwater level of th(! locality has 

deciined beyond its normal level whieh adversely affected the eco·system of the 

locality. Since the deep tube wells of respondent Nos. 19 to 25 has already been 

sealed by order of this Court, no further order is necessary to s~al the deep tube 

wells of respondent Nos. 19 to 25. 

'The potential social and economic eonsequenccs of continued weak or 

non-existent grollnd water management are serious. as aqui fer depletion is 

concentrated in many of the most populated and economically prodllclin~ 



areas . The implications are di sturbing for attain ment or the Millenniull1 

Development Goals. for sustnining economic growth and luc ~d live lihoods . 

and for environmental and fiscal slIstainability. "!'he con se411~nces will be 

most severe for the poor. Furthermore. climate changt: will pilI addifional 

stress on ground water resources: while at the SUll1e lime will han: an 

lmpreclictahle impact on groundwuter recbargt: and <lvajl~lbility' (World 

Bank Report - Deep Wells and Prudence. 2010). 

Purpose of issuance of Environmental Clearance Certificate (ECC) c:nd setting up 

Effluent Treatment Plant (ETP) is to control the pollution of environment. Under 

S;:ction 12 of the <n~~ ~ "'~'irII'<f ~, ~lI>lI>Q ali industry cannot bc set Lip 

without Environmental Clearance Certificate. Under Rule 7( I2) of the '>ffuwt 

"'~~<f RftnlT'-'f1, ~lI>lI>'\ setting Lip Effluent Treatment Plant (El P) is a condition 

precedent for a 'Red category' industry and without setting up Hfbent Trcatment 

Plant (ETP) a 'Red Category' industry cannot obtain any Environmcntal 

Clearance Certificate (ECC). Therefore, Environmental Clearance Certificate 

(ECC) issued in favour of 'Red Category' industries i.c. respondenl Nos. 21 to 26 

before setting up Effluent Treatment Plant (ETP) is illegal. In vi.ew of the above. 

we are of the opinion that no industry can operate without obtaining any 

Environmental Clearance Certificate, and after expiry of the validity period of 

Environmental Clearance Certificate and renewal of Environmental Clearance 

Certificate (ECC) an industry cannot continue its operation. A Red category 

industry caMot operate without functional Effluent Treatment Plant (ETP). 

In the Environmental Clearance Certificate or renew,ll or the Environmental 

Clearance Certificate of respondent Nos. 19. 21 to 26. the rl.!spolldcllt 0. ' J 

imposcd some conditiOlls lor their compli11l1Ce but no report has becll slibmitlcd 

regarding compliance of those conditions by thclll. RCIll'wul \lr EIl\'ironn1l'lll,lI 

Cleamncc Certificate is al so not a mechanical or roul ing work l,J' the respondcnl 

No. 9. Therefore before rene\·val of Environmental Clearance Certificate the 

respondent No.9 shall satisfy on the basis of material placed before him that thc 

concemed industry did not violate any terms and condition of the Environmental 

Clearance Certificate. 

In thc ahovc conspectus we hold that thc rcspondcllt Nos. 2 (lIld 9 me only S lkl1 \ 

spcdator or the acute pollution of cnvironment a:1d rheir inne-lion l11aleri ,dl ~ 

L:ontrihuted in polluting the environment or Banglad..:sh. riley lotall, I'aikd 1(1 

ui seilargc thcir duty lo the letter of lel\\ and no\\' the acute CI1\ ' inllllnCI1[ rca<.:hcd 

beyond their control. 



In the above facts and circumstances of the case, we are inclined t.) give the 

following directions. 

1. 	 The respondent Nos. 3,4,5,7,10, II, 12, 14, ;7 and 18 are directed to 

ensure regular supply of water to the villagers or the Charkanai, Hulaine. 

Pantchuria and Habilashdweep villages of No. 5 Habilashdv;eep Union of 

Patia Cpazila, Chattagram for drinking and household use. 

2. 	 The respondents are directed to fix the safe yield level (safe level of 

extraction) of groundwater basin or aquifer of the Charkanai. Hulainc. 

Pantchuria and Habilashdweep villages of No. 5 Habilashdweep Union of 

Patia Upazila, Chattagram forthwith. 

3. 	 The respondent No. I is directed to take a decision under Section 17 of the 

'"~~ '>ftf.l $, ~o~~ regarding the declaration of Charkanai, Hulaine. 

Pantchuria and Habilashdweep villages of No 5 Habilashdweep Union of 

Patia Upozila under Chattagram district as regards 'water stress area'. 

4. 	 The respondent Nos. 19 to 26 are hereby restrained from withdrawing 

groundwater till decision is taken under Section 17 of the 'f1~.,ftIi""I '>ftf.l~. 

5. 	 The respondent Nos. 9 and 13 are directed not to issue any Environmental 

Clearance Certificate for setting up any new industry in the said villages 

till the decision is taken by the government under Section 17 of the 

cn~<'IWf"1 '>ftf.l $, ~o~~ unless the respondents are satisf:cd about the said 

industry's alternative source of water supply. 

6. 	 Before issuance of the Environmental Clearance Certificate ill favour of 

any 'Orange B and Red Category' industry the respondent No. 9 shall 

strictly follow the provision made in Rule 7(6)(c) anu 7(6)(d) resrcdi\t:I~ 

of the ~ "f~n<t f<If~, ~lI>lI>9. In addition to that before issuanCl: 01 

Environmental Clearance Certificate and rcne\\a! or Environmental 

Clearance Certificate in favour of 'Red and Orange i1' category industr~. 

the respondent No. <) or any responsihle orticer or the respondent No. <) 

not below' the rank or Assistant Director shall inspect the proposed 

industry and suhmit a report in writing. After considering the inspection 

report the respondent No.9 shall ti.mn his opinion in writing \\ hether the 

rroposed industry will pollute the environment, OJ' in the case of existing 

industry be satistied that it did not pollute the environment earlier and then 

only may issue the Environmental Clearance Certiticate or rene\\ 

Environmental Clearance Certificate. 



7. 	 The respondent No. 9 is hereby directed not to isslic any Environmental 


Clearance Certificate in favour of any proposed Red category industry 


before setting up Eftluent Treatment Plant and not renew the 


Environmental Clearance Certiticate of any Red category industry without 


functional Eftluent Tre,)tment Plant. 


8. 	 The tespondent No. 9 is directed to regularly monitor the use and 


operation of the Eftluent Treatment Plant during production and operation 


of the concerned industries of wholc of 8ang\;.Jdesh and maintain an 


inspection report of each industry regularly. 


9. 	 Respondent No.9 is directed to dispose of the apJ:!ication for renewal of 


Environmental Clearance Certificate (ECC) of industries, ir any, before 


expiry of the validity period of Environmental Clearance Certitic<lte. 


10. 	The respondent Nos. 2, 9 and 13 are hereby directed to shut down the 


industries which have no Environmental Clearance Certificate or if the 


Environmental Clearance Certificate of the industries havc not been 


renewed within the validity period of Environmental Clearance 


Certificate. 


II . Respondent Nos. 2. 9 and 	13 are hereby directed to shut down the 'Red 


category' industries which have no Effluent Treatment Plant (ETP\. 


12. The respondent Nos. 2,9, 12 and 13 are directed to assess the damages for 


pollution of the environment caused by the respondent Nos. 19 to 26 and 


realize compensation for such damages in accordancc with the iaw. 


13. The respondent No.9 is directed to issue an office memo within 3(three) 


months from the date of receipt of the copy of this judgment for 


cOn1Dliance of the above directions, guidelines and observations. 

I 

This writ petition shall be treated as continuing mandamus. 

With the above findings, observation and directions, the Rule is made absolute-in

part. 

Office is directed to communicate a copy of the judgment and order to the 

respondent Nos. 1 to 18 at the cost of the petitioner. 

Md. Shohrmvardi . 

Tariq til Hakim, J : 
I a"ree 

"' 
Tariq ul Hakim. 


