IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 440 OF 2015

IN THE MATTER OF

An application under Article 102 of the Constitution of the

People’s Republic of Bangladesh.
AND
IN THE MATTER OF:

Bangladesh Environmental Lawyers Association (BELA)
....... Petitioner
Versus

Government of Bangladesh and others
.....Respondents

Ms. Syeda Rizwana Hasan with
Mr. Minhazul Hoque Chowdhury with
Mr. Ali Mostafa Khan with

Mr. Syeed Ahmed Kabir, Advocates
.......... For the petitioner

Ms. Amatul Karim, D.A.G. with
Mr. Abu Saleh Md. Fazle Rabbi Khan, A.A.G.
.......... For the respondent Nos.1 to 9 and 11to0 18
Mr. Khondaker Shariar Shakir, Advocate :
...................... For respondent No. 10
Mr. Md. Jainul Abedin (Sajib), Advocate
...... for the respondent Nos. 19 to 22
Mr. Ahsanul Karim, with
Ms. Farzana Khan, Adv-\cate
............ For respondent No. 25
Mr. Mijbahur Rahman, with
Mr Md. Aminul Ehsan with
Mr. Md. Hasan Mohammad Reyad, Advocate

< weee o.FOT the respondent
Nos. 23, 24 and 26
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Heard on 03.04.2019, 17.04.2019, 18.04.2019, 24.04.2019,
08.05.2019, 09.05.2019, 23.06.2019 and 24.06.2019.
Judgment delivered on 26.11.2019.

Present:

Mr. Justice Tariq ul Hakim
And
Mr. Justice Md. Shohrowardi

Md. Shehrowardi, J:

This Rule Nisi has been issued calling upon the respondents to show cause as to
why the (1) impugned hazardous and polluting establishments and operations of
the industries by the respondent Nos. 19 to 26 in Charkanai, Hulaine, Pentchuria
and Habilashdweep villages of No. 5 Habilashdweep Union of Potia Upazilla
under Chattagram District (ii) impugned establishments and operations of th:
industries by the respondent Nos. 19, 20 and 23 without establishing Effluent
Treatment Plants (ETP). (iii) impugned establishments and operations of the
industries by the respondent Nos. 22, 23 and 25 without obtaining Environment
Clearance Certificate (ECC) and (iv) impugned lifting of groundwater through
deep tube wells by the respondent Nos. 19 to 26 for their industrial and
commercial purpose shall not be declared to be of without lawful authority and of
no legal effect as the same is violative of all applicatle laws of the land and
further to show cause as to why the respondents shall not be directed to declare
the said area namely Charkanai, Hulaine, Pantchuria and Habilashdweep villages
of No. 5 Habilashdweep Union of Potia Upazilla under Chattagram district as
“Water Stress Area” requiring special management as per I < WZA, 00
and also to show cause as to why they shall not be directed to arrange regular
supply of potable drinking' and household water for the villagers of the said
villages of No. 5 Habilashdweep Union of Potia Upa‘zilia'. under Chattagram
district and/or pass such other or further order or orders aé to this Court may seem

fit and proper.

Relevant facts leading to the Rule are that the Bangladesh Environmental
Lawyers Association(BELA) in the form of Public Interest Litigation(PIL)
seeking redress against the alleged severe scarcity of drinking water in four
villages namely Charkanai, Pantchuria, Hulaine and Habilashdweep of No. 5
Habilashdweep Union situated in 10 Kilometer north-west side of Potia Upazilla
of Chattagram District which has a total population of about 30,000(thirty
thousand) who are being served with about 350 tube wells set up by respondent

No. 11 ensuring supply of potable water. Due to unregulated establishment and
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operation of industries by respondent Nos. 19 to 26 without Environmental
Clearance Certificate and Effluent Treatment Plant and withdrawing groundwater
by setting up deep tube wells in their respective premises adversely affected the
groundwater table/aquifer and consequently about 350 hand pumps/shallow tube
wells set up by respondent No. 11 have become non-functional leading to serious
water crisis in the said villages for the 30,000 (thirty thousand) villagers. The
respondent Nos. 19 to 26 without obtaining permission and clearance certificate
from the concermned authority set up deep tube wells for withdrawal of
groundwater for commercial purpose and due to withdrawal of groundwater by
respondent Nos. 19 to 26 groundwater table/aquifer of those villages declined
beyond its normal level and about 350 hand pumps and shallew tube wells
become non-functional. Effluent Treatment Plant of the said industries are not
operating as required and due to discharge of hazardous and chemical wastes in
the surrounding areas contaminated the agricultural land and canals and without
assessment of the impact of groundwater withdrawal, the respondent Nos. 9 and
13 issued environment clearance certificate in favour of the polluting industries
and none of the industries has functional Effluent Treatment Plant. The
respondent Nos. 19 to 26 are polluting the nearby agricultural land and canals
namely Alam Khal, Boalkhali Khal, Gorulota Khal and the Karnafuli river which
connected to the said khals flowing through the Upazilla of Potia under
Chattagram District and thereby adversely affected the surrounding greenery,
trees, livestock, fishery and birds. The odorous and gaseous discharge from the
said industries is affecting the sensory ability of villagers causing severe irritation
and sickness. The local people reported about the said pollution of the
environment to the respondents on 30.03.2014 and 25.03.2014 for taking ettective
measures against the polluting industries, but no step has yet been taken by the
respondents against the pollution of the environment of the respondent Nos. 19 to
26. Thereafter the petitioner also served notice demanding justice on 13.10.2014
upon the respondents to arrange supply of water for the villagers of the said Union

and to take effective measures against the polluting industries.

Respondent Nos. 2, 9 and 13 filed affidavit-in-opposition stating that the
respondent No. 13 directed respondent Nos. 19 to 2¢ by office memo dated
15.03.2015 not to withdraw groundwater for commercial purpose and dump their
industrial waste in the nearly agricultural land and canals and not to operate
factcries without setting up Effluent Treatment Plant (ETP). The respondent Nos.
19 and 20 do not require the Effluent Treatment Plant (ETP) and respondent No.
23 is constructing Effluent Treatment Plant (ETP). An official team of respondent

No. 13 visited the tactory of the respondent Nos. 19 to 26 and submitted a rcport
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on 29.11.2017 stating that the Environmental Clearance Certificate (ECC) issued
in favour of respondent No. 19 has been renewed on 25.04.2017 until 17.04.2018
and the production of the respondent No. 20 has been closed. The liquid waste
found in the industry of Ambia Dying and Knitting, respondent No. 21. is beyond
the ideal standard of Environmental Preservation Rules, 1997 for which
Environmental Clearance Certificate (ECC) issued in favour of respondent No. 21
has not been renewed, but the factory is operating its production. The Ambia
Paper Mills Ltd, respondent No. 22, is operating its production violating the order
of this Court. The Hakkani Paper and Pulps Ltd, respondent No. 24, obtained the
renewal of Environmental Clearance Certificate (ECC) on 25.09.2017 until
08.10.2018. Mostafa Paper Product Ltd, respondent No. 23, is closed and
Environmental Clearance Certificate (ECC) could not be renewed due to the order
of this Court which has constructed Effluent Treatment Plant (ETP). The same
shareholders of Mostata Paper Product Ltd are operating Mostafa Paper Complex
Ltd in the same boundary and the Environmental Clearance Certificate (ECC) has
been renewed on 13.11.2017 until 24.07.2018. Anwara Paper Miils Ltd.
respondent No. 25, is totally closed for a long time. Environmental Ciearance
Certificate {ECC) issued in favour of the Shah Amanat Dying and Knitting

Industries Ltd, respondent No. 26, has been renewed on 24.10.2017 until
26.08.2018.

Respondent No. 9, the Director-General, Department of Environment has filed an
affidavit on 08.05.2019 stating that the deep tube wells of respondent No. 19 was
found sealed. It collects surface water from the nearby canals and after treatment
used the surface water for commercial purpose. -Respondent No. 19 also has a
satistactory tunctional Effluent Treatment Plant and the Environmental Ciearance
Certificate was lastly renewed on 28.05.2018 and the validity period of
Environmental Clearance Certificate has expired on 17.04.20.19. Production of
respondent No. 2o is found closed. The deep tube well of respondent No. 21 was
found sealed and it used surface water from nearby canals. Although respondent
No. 21 set up an Effluent Treatment Plant but the said Effluent Treatment Plant
was not functioning and respondent No. 21 is discharging their industrial waste
into Boalkhali Khal without treatment for which the industry has been closed
down on 18.04.2018 and subsequently at the time of inspection on 03.06.2018 the
industry of respondent No. 21 was found in operation and again [ound that the
respondent No. 21 is discharging industrial waste in the canals without treatment
for which impose a penalty of Tk. 150,000/- as compensation and the said amount
has been deposited by the respondent No. 21. Again on 25.04.2019 the respondent
No. 9 inspected the industry of respondent No. 21 and found that respondent No.
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21 is discharging industrial waste in the nearby canals without treatment. The
Environmental Clearance Certificate issued in favour of respondent No. 21 has
expired on 06.07.2017. The deep tube well of the rzspondent No. 22 has been
sealed on 23.11.2015 and it has no Effluent Treatment Plant. It is reported that by
opening the back gate of the industry the respondent No. 22 operates its
production. Lastly on 25.04.2019, at the time of inspection, the production of
respondent No. 22 was found closed. The Environmental Clearance Certificate of
respondent No. 22 has not been renewed and enforcement case has been filed
against respondent No. 22. The Environmental Clearance Certificate issued in
favour of respondent No. 23 has expired on 05.11.2011, and at the time of
inspection on 23.11.2016 the gate of the industry was found sealed. The deep tube
well of respondent No. 24 was found sealed and it collects surface water from
nearby canals and after treatment used the surface water for commercial purpose.
The Effluent Treatment Plant set up by respondent No. 24 was found fully
functional but the Environmental Clearance Certificate lastly renewed on
25.09.2017 until 08.10.2018. All the machinery of respondent No. 25 has been
sold out and removed. At the time of inspection on 07.01.2019. it is found that all
the structure of respondent No. 25 has been removed. Effluent Treatment Plant of
respondent No. 26 was found functional and the Environmental Clecarance

Certificate has been renewed on 31.1.2019 until 26.08.2019.

Respondent No. 10, the Director-General, Bangladesh Water Development Board.
filed affidavit in opposition on 01.09.2016 stating that after conducting an
inspection it is found that respondent Nos. 23 to 25 were not extracting
groundwater but respondent No. 23 had been discharging their industrial waste
into the nearby river and c'anals without treatment. The respondent No. 23 assured
that they would establish Effluent Treatment Plant within the next 06 (six)
months. Respondent Nos. 21, 22 and 24 had been discharging indastrial waste
into the nearby river and canals after treatment. The industry of respondent No. 25
was found closed. Respondent No. 26 was extracting groundwater by deep tube
wells and discharged industrial waste into the nearby river and canals after
treatment. Many factories and industries located at No. 5 Habilashdweep Union of
Potia Upazilla under Chattagram district extracting groundwater by using deep
tube wells. Consequently, in the dry season water could not be withdrawn by
shallow tube wells and the locals were suffering from scarcily of water. Due to
the extraction of surface water from Alam Khal, Boalkhali Khal, Gorulota Khal in
the dry season the locals could not collect water for agricultural uses. The
industries are polluting rivers and canals by discharging their waste for which the

fisheries and agricultural land were adversely affected. The respondent instructed

e ‘/{Y:—"“ : N ) ' & (. | >


http:05.11.20

N
A At
SLAD

= R
4%

e T ¥ eV

the polluting industries not to further pollute the environment. The respondent
also issued a letter to the concerned authority to monitor the lifting of

groundwater by respondent Nos. 19 to 26.

The respondent No. 10 filed a supplementary affidavit on 11.05.2019 stating that
the Executive Engineer of the respondent No. 11 after inspection of the factory of
respondent Nos. 19 to 26 submitted a report on 13.05.2019 stating that the deep
tube well of respondent No. 19 was found sealed. Respondent No. 19 set up
Effluent Treatment Plant and treats the waste water before discharging in the
canals and wastewater was tested by the department of the environment on
04.04.2019 and the result is found satistactory. Respondent No. 19 collects
surface water from Gorulota Khal for commercial use. In the physical test of
surface water effect of salinity was not found. The respondent No. 20 has stopped
its operation since 2015. After issuance of the Rule Nisi the respondent Nos. 21 to
25 are not extracting groundwater for commercial purpose. The respcndent No.
21 set up Effluent Treatment Plant and uses surface water after treatment. The
respondent No. 20 has stopped its production. Respondent No. 23 set up Effluent
Treatment Plant and discharged wastewater after treatment and also collects
surface water from Boalkhali Khal and uses the surface water after treatment in
the water treatment plant. No effect of salinity was found in the surface water of
Boalkhali Khal. Respondent No. 24 set up Effluent Treatment Plant and
discharged waste water after treatment and collect surface water from Alam Khal
and no effect of salinity was found in the surface water of that canal. The
operation of respondent No. 25 had been kept stop for the last 2 (two) years.
Respondent No. 26 withdraw groundwater for commercial purpose and set up
Effluent Treatment Plant and discharged industrial waste in the canals after

treatment.

Respondent No. 11, the Chief Engineer, Department of Public Health and
Engineering, filed an aftidavit in opposition stating that after issuance of the Rule
Nisi the respondent Nos. 19 to 26 were prevented from withdrawn groundwater in
the concerned area and the locals are now getting potable and household walter

from the deep tube wells set up by the respondent No. 11.

Respondent Nos. 19 and 20 filed affidavit in opposition stating that respondent
No. 13 issued Environmental Clearance Certificale in favour of the respondent
Nos. 19 and 20 and they also obtained permission on 02.02.1998 from No. 35
Habilashdweep Union Parishad of Patia Upazila, Chattagram to install deep tube
well and they are not polluting the environment by discharging waste in the

nearby canals and agricultural land. Banaful Mineral Water and Banaful Sweets
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Ltd are the same company and obtained Environmental Clearance Certificate on
02.06.2013 and the same was lastly renewed on 05.04.2019 until 17.04.2020. The
Civil Surgeon, Chattagram has issued a license in favour of respondent No. 19 for
setting up a factory for production of drinking water and also obtamned a license
from the BSTI.

Respondent No. 21 and 22 filed affidavit in opposition stating that the respondent
No. 21 managed waste of the factory through Effluent Treatment Plant and did
not discharge waste in the nearby canals and the installation of Effluent Treatment
Plant in the factory of respondent No. 22 is under process and respondent No. 21
obtained Environmental Clearance Certificate from the authority and is not lifting
groundwater and they are not polluting the environment. Respondent No. 21
collects water from the nearby river and the factory of the respondent No. 22 has

been sealed as per direction of the Hon’ble Court.

Respondent No. 23, Mostafa Paper Products Ltd, having [iled affidavit-in-
opposition stated that the respondent did not install any deep tube well in its
premises for withdrawal of groundwater for commercial or any other purpose and
set up Effluent Treatment Plant(ETP) and Water Treatment Plant and obtained
Environmental Clearance Certificate on 06.02.2003 and the same was lastly
extended till 05.02.2011 and filed applications on 06.02.2011. 27.11.2012.
11.02.2013, 12.11.2014, 13.04.2015 and 29.04.2015 for renewal of the said
certificate. The respondent No. 14 vide memo dated 31.08.2015 directed
respondent No. 23 to submit up to date development regarding the construction of
the Effluent Treatment Plant (ETP). The respondents use surface watcr for
drinking and commercial purpose through modemn water treatment plants and
never discharged/dump industrial waste in the nearly agricultural land and canals.
It is further stated that the respondent will complete the construction of a more
efficient and bigger Effluent Treatment Plant (ETP). The respondent No. 23 filing
supplementary affidavits statel that the respondent No. 13 renewed the
Environmental Clearance Certificate (ECC) on 13.11.2017 until 24.07.2018 and
in compliance of the order of this Court, the factory had been sealed on
23.11.2015. Mostafa Paper Complex Ltd is another company located in the same
complex and obtained Environmental Clearénce Certificate (ECC) on 20.12.2004
which has been lastly renewed on 12.03.2019 until 24.07.2019. Mostafa Paper
Complex Ltd has a functional Effluent Treatment Plant (ETP) to control any
harmful effect of the waste materials generated by its operation and collect
surface water from nearly BowalKhali canals to its water treatment plant and after

treatment uses the water for commercial purpose.
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Respondent No. 24, Hakkani Pulp and Paper Mills Ltd, having filed affidavit in
opposition stated that respondent No. 24 setup Effluent Treatment Plant to control
the pollution and obtained Environmental Clearance Certificate on 09.10.2003
which has been renewed till 08.10.2016 and it never discharged industrial waste
in the agricultural land and wetland and asserted that no objection has been raised
trom any department of the government against installation ot deep tube well. The
factory is located near a narrow canal and use surface water from that canal and
during the dry season only the respondent No. 24 withdraws groundwater for
drinking and commercial purpose and has taken step to install water reserver and
set up Environment Treatment Plant which required time and huge cost and also
appointed a surveyor for the purpose. After installation of the Effluent Treatment
Plant, it has been using it with due diligence and had never discharged any waste
without proper treatment and has already filed an application to the concerned
authority of the government for lifting groundwater by using deep tube well for

drinking and commercial purpose.

Respondent No. 24 filed a supplementary affidavit on 08.05.2019 stating that as
per instruction made in the Environmental Clearance Certiticate the respondent
No. 24 submitted Environmental Performance Report and Environmental
Management Plan to the concern authority and also submitted Zero Discharge
Plane to the respondent No. 13 for approval which has been duly approved on
24.02.2017 by the Department of Environment and made alternative water
resources digging two ponds within the compound and the deep tube well
installed earlier has been sealed. Respondent No. 24 collects surface water from
nearby canals and after processing use water for commercial purpose and the
factory has zero discharge functionality. The Environmental Clearance Certificate
has been renewed up to 08.10.2018 and before the expiry of the same respondent
No. 24 filed an application on 22.09.2018 to respondent No. 13 for further
renewal which is under process. After submitting all relevant documents
regarding the zero discharge'pla;l, respondent No. 13 issued an analysis sheet of

waste water sample of respondent No. 24 on 23.01.2018.

Respondent No. 25 has filed affidavit in opposition stating that on 27.03.2012 the
respondent No. 3 had inspected the respondent No. 25 company and imposed fine
for an amount of Tk. 7, 50,000.00/-(§évqi1 -lac fifty thousand) which has been
deposited by the respondent No. 25 on 27.09.2007 and 06.12.2016. The
respondent No. 25 closed down its operation on 12.11.2012. On 24.05.2016
respondent No. 25 applied to the respondent No. 13 for renewal of its licence

informing that the respondent No. 25 set up Effluent Treatment Plant (ETP) as per
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requirement of the law and thereafter vide letter dated 23.11.2016 the respondent

No. 13 instructed the respondent No. 25 to deposit full amount of the fine
imposed vide letter dated 27.03.2012 to get Envirenment Clearance Certiticate
(ECC) and subsequently, the respondent No. 25 deposited taka 27,500.00/- as
renewal fee of the license and other charges and also Tk. 4,50,000.00/- as the
pending amount of the fine imposed upon it vide Chalan dated (5.12.2016. It has
been stated that the respondent No. 25 does not reguire groundwater for operation

of its industry.

Respondent No. 26, Shah Amanat Dyeing and Knitting Industries Ltd. having
filed affidavit-in-opposition stated that the respondent No. 26 is operating its
industry after obtaining Environmental Clearance Certificate ard also obtained
permission from the concerned authority to use groundwater for commercial
purpose and did not discharge its industrial waste in agricultural land and wetland
and has a functional Effluent Treatment Plant at its premises. After complying all
procedure obtained Environmental Clearance Certificate on 18.12.2007 which
was renewed till 26.06.2018. The respondent No. 17, the Chairman of No. 5
Habilashdweep Union Parishad, Potia, Chittagong issued no-objection certificate
on 20.10.2016 for setting up the industry. But at present no water is available
even after digging 1200 feets down from the surface. It also obtained permission
on 22.02.2015 for withdrawing groundwater from the Upazilla Sadar, Patia and
subsequently without issuing any show cause notice canceled the permission on
26.11.2015 and violated the provision of section 8 of the Ground Water
Management Ordinance, 1985. The respondent No. 26 has set up Effluent

Treatment Plant to control the pollution.

The respondent No. 3, the Secretary, Ministry of Water Resources. having filed a
supplementary affidavit on 08.5.2019 annexed a report dated 6.5.2019 submittcd
by the Water Resources Planning Organjgation of the respondent No. 3 as

Annexure 4 wherein it has been stated that;

(%) AT A WEA, 3050 @F YR 3> TR §-o1EY NGRS W W Faren A
At @ G-y N STy Rf-Fray Ry Frf TH0E 9T 4 3» (8) S oSy
Nfde F1 3o faa fFmrem aege {5 sfiar oo R b, 3 siRee Qs
AT, TR SO A QT Rf-frey St SRS o) Se wraR s s
TN & AT A R, J03b €7 e ST R b-00 (A i fafien,
J05%) @ ‘A qme Fga TR Faem oz A fdfad” TefFe ot ) S
T S <A1 v ftana Ml Fffba o onf smem Afgeeeml g IR SAPTE,
3w e @ i werwer Bars o gaer e wReE 919y “Affa 7 s
s faem s A fdfae sfi gve By Rl #fifbs Sveem sedt s

a7k /‘2/"



http:23.11.20

e TR W T e,
AR UL

LGl

V“. 1( = ~ = . (K ‘» "‘l.‘\
LY ﬂf’%" >~ ,.‘ﬂgjﬁ SASL L 28
22 G A RS : :

& ,a:@mw‘a‘»fﬁ?‘%x?x A iﬁ%%{ﬂ%‘m:. e By

o adl R FRE) Safke Mot e TRme B-ody A [t sanfa ¢
e sEe A A 92 () B gt wag () Aot AR WEF, 000 @7 IR
AT Y FRATATY A TN AT R TS N ¢ FAw faon wrzge Fn
ot @3z (}) “TAIfFe ofF Fom IR IRBAI e S Qe 00y Ffwe
S F TR TR AN o e WA R o ofaeem Ay 39 T 2@
g qfb gz Wondt vo TA, 030 97 MY IR T FW Fufem wa1 T oA
IREAET 21 7 @ $% qae cloRfefas g-719y #ifF arwa fifs ¢ 7df* sanfi
1S AT

() i T AR AF (SARAN) 00 HIA WE TO A AN SefraeeE
(QTSTCTATE) Hermet F Wz SR et Ao A5 0o Tl $F TIb! AR I
AH, O T AT AN SHIT @IS SAOW | ISAE A A THGS @s3 oA
R (Observation well) Myw g-o18g fm apifi @ eigeoRis & wuR a0 20
TS ARGS9 (6w Soeemm ¢ 32 fRamare Tofmem 8 B am) 7 fesas
Groundwater Well Id: GT1561018 58 coera ~fba Soneem eaea (Ba->) et
IS T PGS G S JNES d0.00 33 iz =iy

The respondent No 11, the Chief Engineer, Department of Public Health and
Engineering also filed an affidavit in compliance on 29.11.2017 and in the said
affidavit quoted a report dated 07.03.2017(Annexure-3) regarding groundwater

level of concerned villages of Patia Upozila wherein it has been stated that:
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The respondent No. 11 having filed another affidavit in coumpliance on 8.5.2019
annexed a report dated 5.5.2019(Annexure-2) submitted by the Public Health
Department stating that groundwater level of the said villages up to April 2019 is
40 (forty) feets which is lower than the groundwatar level as measured in 2017
and it is not possible to withdraw groundwater from hand pumps with suction
method for which the Public Health and Engineering Department has decided to
install deep tube wells with submersible pump. Iﬁ the said report dated 5.5.2019 it

has been stated that;
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The petitioner filed affidavit in reply stating that respondent Nos. 19 to 26 are
withdrawing groundwater by using deep tube wells. The respondent Nos. 19. 21
to 24 and 26 are still discharging industrial waste in the agricultural land and
nearby canals. During inspection by the petitioner organization, it is found that
accept respondent No. 25 all other industries are running in full swing. The locals
also made representation to the local authority agai-nsl.the pollution of the
respondent Nos. 19, 21 to 24 and 26. The respondent No. 24 is polluting the
canals and nearby agricultural land by discharging the industrial waste without
treatment. Respondent No. 13 renewed the Environmental Clearance Certificate
of respondent No. 26 without considering the consequence of the withdrawal of
groundwater on the environment and without monitoring the compiiance of the
condition imposed in the clearance certificate. Annexure-X1 dated 30.05.2017 as
annexed by respondent No. 2 clearly shows that the industry has discharged its
untreated waste in violation of the condition of Environmental Clearance
Certificate. The statement of respondent No. 3 as recorded in the report dated

06.05.2019 (Annexure- 4) to the effect that detailed and full report about the
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groundwater table of No. 5 Habilashdweep Union Panshad, Potia, Chittagong
shall only be available within 2023 when two projacts designed by it are
implemented amounts to non compliance with and gross disregard ot the order
dated 16.11.2016. The groundwater level of No. 5 Habilashdweep Union
Parishad, Potia. Chittagong is below 15 meters and consequently, the government
initiated a scheme to replace all Tara deep tube wells of the said area with
subniersible pumps for more aggressive extraction of the scarce and declining
groundwater. In 2018 to 2019 fiscal year, the government installed only deep tube
wells with submersible pumps in No. 5 Habilashdweep Union to meet the potable
water demand of locals and there is no plan of the government to recharge the
declining groundwater table and regulate indiscriminate extraction of groundwater
for commercial purpose. The Environmental Clearance Certificate dated
27.07.2007 issued in favour of the Mustafa Paper Compiex Ltd was renewed on
03.11.2017 after a lapse of 10 years and after Mustafa Paper Products Ltd lastly
sealed on 23.11.2016 by the respondent No. 13 which clearly indicate that
operation of respondent No. 23 is now being carried out in the name of Mustafa
Paper Complex Ltd. A single Effluent Treatment Plant has been shown for
respondent No. 23 and the Mustafa Paper Complex Ltd.

Learned Advocate Ms. Syeda Rizwana Hasan appearing along with learned
Advocates Mr. Minhazul Hoque Chowdhury and Mr. Ali Mostafa Khan on behalt
of the petitioner submits that due to illegal, indiscriminate/unregulated withdrawal
of groundwater by the respondent Nos. 19 to 26, about 350 (three hundred and
fifty) tube wells of Charkanai, Hulaine, Pantchuria and Habilashdweep villages
of No. 5 Habilashdweep Union qf P:c')t' pazilla under Chattagram District have
become non functional and after 2018, the regmdent Nos. | to 18 did not install
any tube well or submersible pump in the said viliages and lastly in 2019 installed
only deep tube well to withdraw groundwater. The groundwater level of said
villages has declined beyond its normal level and consequently said villages
turned into a water-stressed area. The respondent Nos. 9 and 13 issued
Environmental Clearance Certificate in favour of the respondent Nos. 21 to 26
before installation of Effluent Treatment Plant violating Rule 7(12) of the #fatz=
wewd fafewEn, >s5a and they are polluting the environment of No. 5
Habilashdweep Union of Patia Upazila, Chattagram discharging industrial waste
in the canals and agricultural land. She further submits that since the concerned
area has turned into a water stress area the respondent Nos. 19 to 26 have no right
to withdraw groundwater for commercial purpose inasmuch as the right to water

is a fundamental right and any act or omission of the respondents contrary to
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availability of water for drinking. household and agricultural use is violative of
the fundamental right of a citizen guaranteed in the Constitution. She also submits
that after enactment of @TY #ifa =2H, 2030 the government did not take any
step under section 17 of the said Act to declare the said villages as water stress
area. Due to hazardous and polluting establishment and operation of the factory of
respondent Nos. 19 to 26 public at large of the locality are atfected and petitioner
organization has sufficient interest and contribution to protect the interest of
public at large. Therefore, she prayed for making the Rule absolute declaring the
said villages as water stress area. In support of her submission, she also referred
several decisions reported in 3 SCC(1996) 238, 55 DLR(HCD)69, 48DLR(HCD)
438 and 11 SCC 312.

Learned Advocate Mr. Md. Jainul Abedin (Sajib) appearing on behalf ot the
respondent Nos. 19, 20, 21 and 22 submits that the respondent No. 19 is not
polluting the environment and the deep tube well set up by the respondent No. 19
for withdrawing groundwater has been shut down in compliance with the order
dated 29.01.2015 passed by this Court and the production of respondent No. 20
has been closed. He further submits that the respondent Noz. 21 and 22 set up
Effluent Treatment Plant and they are not discharging any industrial waste in the
canals and agricultural land and not polluting the environment in any manner.
They are also not withdrawing groundwater for commercial purpose. Therefore.

he prayed for discharging the Rule.

Learned Advocate Mr. Mijbahur Rahman appearing alcng with learned Advocate
Mr. Md. Hasan Mohammad Reyad on behalf of the respondent Nos. 23, 24 and 26
submits that alternative remedy is available to the petitioner under Section 7 of
the “faa wmTeTe WigH, 2050 before the Environmental Court for which the instant
writ petition is not maintainable in law. He further submits that the respondents
obtained the Environmental Clearance Certificate and set up Effluent Treatment
Plant and they are not discharging any waste in the nearby canals and agricultural
land. Mostafa Paper Complex Ltd is a separate company and has set up Effluent
Treatment Plant and the Environmental Clearance Certificate issued in favour of
the said company has been renewed on 12.03.2019 until 24.07.2019. Respondents
use surface water from Bowalkhali Khal and use surface water after treatment for
commercial purpose. He also submits that Mostafa Paper Corﬁplex is not made

party in the writ petition. Therefore, he prayed for discharging the Rule.

The learned Advocate Mr. Ahsanul Karim appearing along with Ms. Farzana

Khan on behalf of the respondent No. 25 submits that the instant writ petition is
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not maintainable inasmuch as the alternative remedy is available to the petitioner
under Section 7 of the “f¥ta= wmmwTs =127, 00, He further submits that Fist Class
Magistrate or Metropolitan Magistrate has the jurisdicticn under Section 32 of
e #iifA w12, 2030 for trial of any offence under the said Act. He also submits
that under Section 17 of the IrFT™™ *nf4 W12, 039 the government is the
competent authority to declare an area as water stress «rea and no application has
been filed to the government for declaring the concerned area as water stress arca.
Therefore. the instant writ petition is premeasured and not maintainable in law.

He aiso cited decisions reported in 66 DLR(AD)90, 58DLR(AD)2006 and
SMLR(AD)461.

Learned Deputy Attorney General Ms. Amatul Karim appearing on behalf of the
respondent Nos. 1 to 9 and 11 to 18 submits that the government is the competent
authority under Section 17 of the IE™ *nfa W2A, 20de to declare an area as
water stress area complying the procedure as provided in Rule 26 of e ffa
fafémit, 205% and the government initiated 2(two) projects to determine the safe
yield level of Bangladesh and the report will be available within 2023. She also
submits that no application has been filed to the government for declaring the
concerned area as water stress area and the instant writ petition is premeasured.
Therefore she prayed for discharging the Rule.

We have considered the submissions of the learned Advocates of both the parties
and perused the writ petition and the affidavit-in-oppositions and affidavit-in-

compliances filed by the respondents.

At the very outset it is noted that legality of withdrawal of groundwater for
commercial purpose and issuance of Environmental Clearance Certificate before
setting up Effluent Treatment Plant in favour of ‘Red category’ industry has been
raised in the writ petition. Adjudication of dispute as regards declaration of water
stress arca by this Court is also involves in the Rule. Therefore, we have
meticulously examined the issues and relevant provisions of law to arrive at a

correct decision.

Since the issue of maintainability of the writ petition has been raised, therefore. it
is necessary to adjudicate the issue of maintainability first. It appears that this writ

petition has been filed in the form of Public Interest Litigation (PIL) to protect

AT ;

/rﬁ
“W:

MY
R

A
@

A
Py
2




i

T A
Lﬁ’é -5 5%, S

1

o “:: Y] ""‘tl;‘?'le\j'

and promote the environment of the Charkanai. Hulaine, Pantchuria and
Habilashdweep villages of No. 5 Habilashdweep Union of Potia Upazilla under
District Chattagram and to examine the legality of withdrawal of groundwater by
the respondent Nos. 19 to 26 for commercial purpose and the alleged operation of
the respondent Nos. 19 to 26 without Effluent Treatment Plant and Environmental
Clearance Certificate and also for a declaration of those villages as water stress
area due to alleged illegal, unregulated and indiscriminate withdrawal of the

groundwater by the respondent Nos. 19 to 26.

In the application filed under Article 102 (1)(2)(a)( i} and (ii) of the Constitution it
has been stated that the petitioner organization protects public interest against
environmental anarchy and significantly contributed to promote environmental
justice since 1992 and in this Rule the petitioner seeks enforcement of
fundamental rights under Articles 18A, 31, 32 and 47 of the Constitution. The
respondents do not deny such right of the petitioner. Therefore, we find that the
petitioner has sufficient interest in the subject matter of the Rule and bonafide

filed the writ petition.

Furthermore, in the case of Dr. Mohiuddin Farooque vs. Bangladesh and others
reported in 49 DLR (AD)(1997) | our Apex Court examined the issue of

maintainability of writ petition filed by the petitioner organization and held that:-

“Insofar as it concerns public wroag or public injury or
invasion of fundamental rights of an indeterminate number
of people, any member of the public. being a citizen.
suffering the common injury or common invasion in
common with others or any citizen or an indigenous
association, as distinguished from a local component of a
foreign organization, espousing that particular cause is a
person aggrieved and has the right to invoke the
jurisdiction under Article 102",

In the above facts and circumstances of the case, we are of the view that the

petitioner is an aggrieved person and the writ petition is maintainable in law.

On perusal of the records, it appears that at the time of issuance of the Rule Nisi

on 29.01.2015 the respondent Nos. 19 to 26 were restrained by an order of
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injunction from lifting groundwater by using deep tube wells without obtaining
necessary permission from the appropriate authority for using the same for
commercial purpose and the respondents were also restrained by an order of
injunction from discharging/dumping their industrial wastes in the nearby
agricultural land and canals namely Alam Khal, Boalkhali Khai and Gorulota
Khal flowing through the said villages of No. 5 Habilaslidweep Unior of Potia
Upazilla under Chattagram District. The respondents were also restrained by an
order of injunction from operating their industries without obtaining necessary
permission(s) from the different concerned authorities/departments of the
government. At the time of issuance of the Rule Nisi, this court further directed
the respondent Nos. 8 to 18 to monitor full compliance of the order by respondent
Nos. 19 to 26 regarding stoppage of lifting groundwater by deep tube wells and
also stoppage of discharging their industrial waste in the agricultural land and
nearby canals and shut down the industries which do not have environment
clearance certificate upon getting the same renewed and up to date from the
appropriate authority and thereby take appropriate steps for such illegal activities
at once. Subsequently, by order dated 16.11.2016 this court directed the
respondent Nos. 3, 9 and 11 to submit a full report to this Court within 3(three)
weeks from date as to the present position of groundwater level in the Charkanai.
Hulaine, Pantchuria and Habilashdweep villages of No. 5 Habilashdweep Union
of Potia Upazilla under Chattagram District. The respondents were further
directed to state whether the Effluent Treatment Plant’s of the respondent Nos. 19
to 26 are functioning satisfactory and regularly after making spot survey and

inquiry.

In the affidavit in compliance dated 26.11.2015 filed by the respondent Nos. 12.
14 and 18 it has been stated that the respondent No.' 20, Banoful Mineral Water.
was found shut down and sealed. The respondent No. 21, the Ambia Dyeing and
Knitting Mills Ltd, and respondent No. 22, the Ambia Papers Mills Ltd. were
withdrawing groundwater for commercial purpose for which the respondent Nos.
12, 14 to 18 sealed deep tube wells of those industries. They also sealed the
factory of respondent No. 23, Mostofa Paper Product Ltd, due to non-renewal of
Environmental Clearance Certificates and pollution of the environment by
discharging industrial waste in the nearby canals. The respondent Nos. 12. 14 to
18 also sealed deep tube wells of the respondent No. 24, Hakkani Paper and Pulps
Ltd. due to withdrawal of groundwater for commercial purpose. They also sealed
and shut down deep tube well of the respondent No. 25, Anwara Paper Mills Ltd
and the respondent No. 26, Shah Amanat Dyeing and Knitting industries Ltd, for
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withdrawal of groundwater for commercial purpose. In the affidavit in
compliance filed by the respondent No. 11, it has been stated that during
combined operation, deep tube wells of 3 (three) paper mills and 4 other
industries have been sealed and shut down, and after :hat the respondent Nos. 19
to 26 are not withdrawing groundwater. The respondent No. 11 undertakes to file
a full report regarding the present position of groundwater level of concerned
villages and ensured the availability of potable drinking and household water for

those villagers.

Water, air, forests, sunlight, minerals, land, flora and {auna are the gift of nature.
These components of nature maintain biodiversity and ecoiogicai balance. The
state is the trustee of all-natural resources. In our legal system. we have adopted
the ‘public trust doctrine’ which means that natural and cuitural resources are
preserved for public uses and the state shall protect and maintain these resources
for public use. An industrial concerned or a private individual has no right to
pollute those recourses and these shall be made freely available to all human

beings, the future generation, and all creatures.

The Legislature made provision in Article 18 of the Constitution for improvement
of public health. Article 18 of the Constitution states that the state shall regard the
raising of the level of nutrition and the improvement of public health as among its
primary duties. and in particular shall adopt effective measures to prevent the
consumption, exeept for medical purposes or for such other purposes as may be
prescribed by law. of alcoholic and other intoxicating drinks aiid of drugs which

are injurious to health.

Subsequently, by way of amendment of the Constitution, the parliament inserted
Article 18A in the Constitution by the Constitution (Fifteenth Amendment) Act.
2011. Article 18A of the Constitution of Bangladesh states that the state shall
endeavor to protect and improve the environmept.and to preserve and safeguard
the natural resources, biodiversity, wetlands, forest‘;“, .and wildlife for the present

and future citizens.

In India, Legislature inserted Article 48A in the Cor}sii_tution of India on 25"
November 1976 by the Constitution (42™ Amendmen{) Act, 1976 for protection
and improvement of environment and safeguard of forest and wildlife. Article
48A of the Indian Constitution states that the state shall endeavor to protect and

improve the environment and to safeguard the forest and wildlife of the country.

>
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A Constitutional provision is conceived for all times to come although the
parliament in its wisdom may amend any provision of Constitution subject to the
restriction imposed in Article 7B of the Constitution. The interpretation of
Constitutional expressions has necessarily to receive a progressive construction in
the light of the scheme and the objectives expressed in the Constitution.  The
provision of Article 18A of the Constitution of Bangladesh and Section 17 ol the
FRAT A WEF, 030 is beneficial for the protection and preservation of the
natural environment of Bangladesh. Therefore, the interpretation of those

provisions is required 1o be made following the objectives of the constitution.

Sir Julian Sorell Huxley FRS, a British evolutionary biologist, internationalist,

and eugenicist in his easy on “Economic Man and Socia! Man” stated that

"Many ol our old ideas must be retranslated so to speak. into a new
language. The democratic idea of freedom. for instance. must lose
its nineteenth-century meaning of individual liberty in  the
economic sphere and become adjusted to new conceptions ol
social duties and responsibilities. When a big employer talks about
his democratic right to individual freedom. meaning thereby a
claim to socially irresponsible control over a huge industrial
concern. and over the lives of tens of thousands of human-beings

whom it happens to employ. he is talking in a dving language."
Lord Denning echoed the same idea in the following words:

"Law does not standstill. 1t moves continually. Once this is
recognized, then the task of the Judge is put en a higher plane. He
must consciously seck to mould the law s¢ as o serve the needs of
the time, must not be a mere mechanic, a mere working mason.
laying brick on brick. without thought to the overall design. Ile
must be an architect-thinking of the structure as a whole building

for society. a system of law which is strong. durable and just.”

Water is life. There is no life on carth without water. Every human being on carth
is entitled to use water to satisfy his or her needs. Without water all organisms in
the world die. Water is necessary not only for drinking but also for our day to day
lile purpose like bathing, cooking. cleaning. washing and se on. Wawer is also

essential for the existence of plant and animal life.




In the case of Dr. Mohiuddin Farooque vs Bangladesh. reported in 48 DILR (HC)

436 judgment dated 07.01.1996 his Lordship Kazi Ebacul Hoque J accepting the

PIL theory interpreted the term “right to life” in the following language.

“Right to life is not only limited to the protecticn of life and limbs but
extends to the protection of health and strength of workers, their means of
livelihood, enjoyment of pollution-free water and air. bare necessarics ol
life. facilities for education, development of children, materiity benefit.
free movement. maintenance and improvement of public health by
creating and sustaining conditions congenial to good health and ensuring

quality of life consistent with human dignity.”

In the case of Dr. Mohiuddin Farooque vs. Bangladesh reported in 49 DILR (AI)
1 para 102 judgment dated 25.07.1996 our Apex Court considered the issue of
“environment and life’ keeping those in juxtaposition and B.B.Roy Chowdhury J

obscrved that.

*Although we do not have any provision “like Article 48-A of the
Indian Constitution for protection and improvement of the
environment. Articles 31 and 32 of our Constitution protect the
right to life as a tundamental right. It encompasses within its
ambit. the protection. and preservation of the environment.
ccological balance tree from pollution of air and water. sanitation
without which life can hardly be enjoyed. Any act or omission

contrary thereto will be violative of the said right 1o life”

In the case of Dr. Mohiuddin Farooque vs Bangladesh reported in 55 DLR (HC)
69 para 53 his Lordship A B M Khairul [Haque J. as his Lordship was then. echoes

with the extended meaning of “right o life” and observed that:

“Article 32 guaranlcés the right to life. This expression ‘life” does
not mean mergly an elementary life or sub-human lile but connotes
in this expression the life of the greatest creation of the Lord who
has at lc-ast a right to a decent and healthy way of lic in a hygienic
condition. It also means a qualitative life among others. Iree rom
environmental hazards. This is also one ol the basic rights ol a
human being to live in a healthy atmosphere and constitutional
remedy under Article 102 will be available if this basic human
right is threatened due to violation of any of the provisions of the
relevant laws enacted for such purpose or due to recklessness or

negligence on the part of any person or authority which tends to
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upset the guarantees under Article 31 and Acticle 32 of the
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Constitution,”

In the referred case his Lordship A B M Khairul [aque J. as his Lordship was
then. expressed his dissatisfaction and dismay for the faiiure of the respondent

Nos 2 and 9 in discharging their duty to the letter of law and opined that:

“Apart from the constitutional guarantee smbodied in Article 32
for a pollution-free environment to protect the lile from its ill
effects although various provisions are embodied in the Act and
the Rules made thereunder but apparently. the Government.
especially the respondent No. 4. who is charged with the duties to
make the environment pollution free, failed 1o eaccute and perform
their such duties to the letter of the law so far. We found to our
dismay that the precautionary principles embodied 1n the Act were
not properly implemented as they ought have to been. meanwhile.
pollution continued unabated which may bring  serious
consequences 1o the lives of the many millions of peopic of this
country and mauls the very core of Article 32 of our Constitution.”
....Finally, their Lordship directed “the Secretary. Ministry of
Industries. respondent No.1 to ensure that no new industrial units
and factories are set up in Bangladesh without first arranging
adequate and sufficient measures to control pollution. as required
under the provisions of the Act of 1995 and the Rules of 1997.7
Subsequently. in the case of Government of Bangladesh and others vs Professor
Nurul Islam reported in 2018 (2) LNJ (AD) 108 para 45 and 52 our Apex Court
has dealt with “right to life" in the context of environment and his Lordship Syed
Mahmud Hossain J, as his Lordship was then, interpreted the term “right to life” in

the following term;

“The inalienable right of every citizen. wherever he may be. and ol
every other person for the time being within Bangladesh. and in-
particular no action detrimental to the lite. liberty. body. teputation
or property of any person shall be taken except in accordance with
law. According to Article 32, no person shall be deprived of life or
personal liberty save in accordance with law. Theretore. ‘right to
life” is a fundamental right subject to law of the land. In the
absence of any interpretation of right to life in our jurisdiction we

1 e OIVE 7 : syt -(' & ‘
have to see what meaning was given by the superior Courts ©
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other countries to ‘right to life”. *Right to life™ is not only limited to
protection of life and limbs but also extends to the protection of
health, enjoyment of pollution-free water and air. bare necessaries
of life. facilities for education. maternity benefit. maintenance and
improvement of public health by creating and sustaining conditions
congenial to good health and ensuring quality of life consistent to

dignity.”

In the case of Francis Coralic vs. Union Territory ot Delhi reported in AIR 1981
(SC) 746, ‘right to life” under Article 21 of the Indian Constitution has been

interpreted in the following term:

"But the question which arises is whether the right to life is limited
only to the protection of limb or faculty or does it go turther and
embrace something more. We think that the right to life includes
the right to life with human dignity and all thar goes along with it.
namely, the bare necessaries of life such as adequate nutrition.
clothing and shelter over the head and facilitics for reading. writing
and expressing oneself in diverse forms. frecly moving about and

mixing and commingling with fellow human beings.”

In the case of Vincent vs. Union of India reported in AIR 1987 (SC) 990 Indian

Supreme Court interpreted the term ‘right to life” in the following manner:

"A healthy body is the very foundation for all human activities...In
a welfare state. therefore, it is the obligation of the State to ensure
the creation and the sustaining of conditions congenial to good
health......Maintenance and improvement of public health have a
rank high as these are indispensable to the very physical existence
of the community an*m th.c betterment of these depends on the
building of the society of which the Constitution makers

envisaged."

In the case of Vikram Deo Singh vs. the State of Bihar reported in AIR 1988 SC
1782 it has been observed that:
"We live in an age when this court has demonstrated while
interpreting Article 21 of the Constitution. that every person is
entitled quality of life consistent with his human personality. The
right to life with human dignity is the fundamental right of every

Indian citizen."
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In In the case of LK Keolwae vs the State of Rajasthan reported in AIR 1988 Rj.
2. para 3 acknowledged the “maintenance of health, preservation of the sanitation

and environment as a component of life” and observed that:

"Maintenar{ce of health. preservation o the sanitation and
environment fall within the purview of Article 21 ol the
Constitution as it adversely atfects the life ol the citizen and it
amounts to slow poisoning and reducing the life of the citizen

because of the hazards created, if not checked."

In the case of Subash Kumar vs. the State of Bihar reported in 1991 SC 420

Supreme Court of India accepled the extended view of “right to life™ and held that;

"Right to live is a fundamental right under Atticle 21 of the
Constitution and it includes the right to enjoyment of pollution-free
water and air for full enjoyment of life. If anything endangers or
impairs quality of life in derogation of laws. a citizen has right to
have recourse to Article 32 of the Constitution for removing the
pollution of water or air which may be detrimental to the quality of

life."

[n the case of V Lakshmipathy vs the State of Karnataka reported in AIR 1992
Karnataka 57. para 28 issuing a mandamus. High Court of Karnataka dirccted the
respondents to abate the pollution in the concerned area and HG Balkrishna |
interpreted the term “right to life” in the following term:
"The right to life inherent in Article. 21 of the Constitution ol India
does not fall short of the requirements of qualitative life which is
possible only in an environment of quality. Where. on account of
human agencies. the quality of air and the quality o1 environment
are threatened or affected. the Court would not hesitate to use its
innovative power within its epistolary jurisdiction to entorce and
safeguard the right to life to promote public interest. Specilic
guarantees in Article 21 unfold penumbras shaped by emanations
from those constitutional assurances which help give them life and
substance.”
Environment means the surrounding circumstances i.e. air. water and land in or
on which the human being. animals and plants live. In popular sence. the term
‘environment” means. simply. nature: “Environment: All of the biotic and abiotic
factors that act on an organism. population. or ecological community and

influence its survival and development. Biotic factors include the organisms
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themselves, their food. and their interactions.”[ https: www dictionirs com] ~Abiotic
factors are the non-living parts of an environment. These include things such as
sunlight. temperature, wind. water, soil and naturaliy occurring cvents such as
storms. fires and volcanic eruptions. Biotic factors arc the living parts of an
environment.  such  as  plants,  amimals  and  micro-organisms.”

[https: sciencing.com definition-abiotic)

In the case of Virender Gaur vs. the State of Harvana. reported in {1995) 2 SCC
577 (580) the Supreme Court of India dealt with the issue of environment and

defined the environment as under:

"The word 'environment’ is of broad spectrum which brings within
its ambit "hygienic atmosphere and ecological balance”. Tt is
therefore not only the duty of the Statc but also the duty of every
citizen to maintain hygienic environment. The State. in particular.
has a duty in that behalf and to shed its extravagant unbridied
sovereign power and to forge in its policy to maintain ecological

balance and hygienic environment.”

In the case of Shehla Zia vs. WAPDA reported in PLD 1994 (SC) 693 the
Pakistan Supreme Court interpreted the word “life” following its wide meaning

and cbserved that;

“A wide meaning should be given to enable a man not only to
sustain life but to enjoy it. Under our Constitution. Article 14
provides that the dignity of man and subject 1o law the privacy of
home shall be inviolable. The fundamental right to preserve and
protect the dignity of man under Article 14 is unpuralléled and
could be found only in few Constitutions of the world. The
Constitution guarantees dignity of man and also right to 'life’ under
Article 9 and if both are read together. question will arise whether
a person can be said to have dignity of man it his right to life is
below bare ‘n'ecessily like without proper food. clothing. shelter.
education. health care. clean atmosphere. and unpolluted
environment... Any action taken which may create hazards ol life
will be encroaching upon the personal rights of a citizen to enjoy

the life according to law.”
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Stockholm Declaration of the United Nations Conference on the Human
Environment, 1972 enunciated principles to protect nat.ral resources. Principle 2
of the said declaration states that;
“The natural resources of the earth, including the air, water, land, flora,
and fauna especially representative samples of natural eco-systems, must
be safeguarded for the benefit of present and future generations through

careful planning or management, as appropriate.”

Supreme Court of India in the case of State of Tamil Nadu v. Hind Stone reported
in (1981) 2 SCC 205 para 6 observed as follows:-

“Rivers, Forests, Minerals, and such other resources constitute a nation's
natural wealth. These resources are not to be frittered away and exhausted
by any one generation. Every generation owes @ duty to all succeeding
generations to develop and conserve the natural resources of the nation in
the best possible way. It is in the interest of mankind. It is in the interest of’

the nation."

On a careful reading of the authorities of this sub-continent. it appears that the
Apex Courts adopted the extended view of ‘right to life’ although no exhaustive
and definite meaning could have yet been given to the said expression. Law does
not remain static and it loses its inflexibility with the change of social life and
economic development of the country. A human being is bornt in a pollution-Iree
environment and the right to live in a natural environment congenial to human
existence and dignity is a tundamental right guaranteed in Article 32 of the

Constitution of Bangladesh.

Life and well being of the citizen analogous to the environment shall get
precedence above all which cannot be negotiated for the industry. Before 2013.
there was no regulatory authority to manage the withdrawal of groundwater by
industries. Consequently, the groundwater level declined beyond its normal level
due to the indiscriminate extraction of groundwater by the industries. in 2013, the
Legislature made ke <fA =29, 030 for management, development,
abstraction, distribution, use, protection and conservation of water resources.
Under section 3(1) of the Fwemwm A =ZF, w0 notwithstanding anything
contained in any other law for the time being in force all right over the surface
water, groundwater, seawater, rainwater and the water in the atmosphere of
Bangladesh shall, on behalf of the people, vest upon the state. Under sub-Section
2 of Section 3 of JrAT™ “Nf@ WZA, wd9 right to potable water and water for

hygiene and sanitation shall get priority.
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The provision of Articles 18A of the Constitution of Banglacesh is more
comprehensive and environment-friendly than the provision of Articles 48A of
the Constitution of India. The legislatures also made provision in Section 17 of
the said Ain to protect and preserve water resources of Bangladesh and to declare
an affected area as ‘water stress area’. Subsequently, the government made
JEmTe offs Rfsem, 05v for proper managemen: of the water resources of
Bangladesh and in Rule 26 of the said Rules provision has been made as regards

procedure to be followed in declaring an area as water stress area.

At this stage, it is relevant here to quote Section 17 of the @A #1f% =%, 3039

which runs as follow:

a1 (3) TR =R e Jfier fere s @ «ams @@ TTw[" o, 19"
S, A9 R shen e s, Aasif eiend awmem w9, @ 9
Bz wfRrm @ AR oM AR @ e e e o AR w1 e e
IR FRTS NN

() -4 (3) 97 AT TIPS AWionA Gel Wit @ Wi 77a Srg Ffrwm A AFB1em
qR A [fie sfies 23E)

(0) PR FffS »nf AeFBiom wetrem 9 Tagem s sfar arw, 92 Wi Rt
AATE, Jaw [ 7= @A [Ffy-fcad st sfkes i

On perusal of the records, it appears that before issuance of Rule, the respondent
Nos. 19 to 26 used to withdraw groundwater for commercial purpose without
obtaining any license from the concerned authority. In-compliance with the order
dated 29.01.2015 passed by this Court. the respondent Nos. 2 to 18 sealed and
shutdown the deep tube wells of respondent Nos. 19 to 25 which had withdrawn
groundwater for commercial purpose. This Court by judgment and order dated
27.06.2019 also discharged the Rule issued in Writ Petition Mo. 12516 of 2015 to
examine the legality of the cancellation of license dated 16.11.2015 for installing
and operating a deep tube well holding that the respondent No.26, Shah Amanat
Knitting and Dyeing Industries Ltd, is not entitled to extract groundwater or use
surface water for his industry without obtaining permission from the concerned
authority under IrEmTT=t AfS R[féw=n, 2050 made under the FeanTa=t =nfF =ZF, 2039,
Thus it is found that due to order of injunction passed by this Court. respondent
Nos. 19 to 26 are not withdrawing groundwater through deep tube wells for
commercial purpose. The respondent Nos. 19 to 26 could not produce any
clearance certificate issued under Rule 23 (4) (g) of Jw=nwe «ife fafewret, 030

by the competent authority as defined in Rule 13 of the said ffs@me to use
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surface water for commercial purpose. Respondents failed to prove that in dry
season, surface water was available in the canals flowing through respondent Nos.
19 to 26. Therefore, there was no scope for the respondent Nos. 19 to 26 to use
surface water in the dry seasons. Although respondent Nos. 24 and 26 claimed
that they discharged waste in the canals after treatment, but discharge industrial
waste in the canals even after treatment is illegal. Thus we are of the view that the
respondent Nos. 19 to 26 illegally used surface water for commercial purpose
without obtaining licence under Rule 23(4)(g) of Aram #nfa fafew=, 203k and
polluted the environment discharging industrial waste in the agricultural land and

canals.

On a careful scrutiny of report dated 07.03.201 7(Annexure-3) as annexed in the
affidavit in compliance dated 29.11.2017 filed by the respendent No. i1 it reveals
that due to withdrawal of groundwater by the respondent MNos. 19 to 26 for
commercial purpose the groundwater level of No.5 Habilashdweep Union, Potia,
Chattagram declined to 25 to 33 feets for which groundwater cannot be
withdrawn through No. 6 Hand Suction Pump and government installed 55 (fifty
five) Tara Pump(Modified) in the 2015-2016 fiscal year. In the report dated
05.05.2019(Annexure- 2 ) filed by the respondent No. 11 it has been mentioned
that in 2017 groundwater level of the concemned villages was below 33 feets and
in 2019, the groundwater level of said villages declined to average 40 feets and
the groundwater level may further declined in the dry season for which it is not
possible to withdraw groundwater through No. 6 Suction Hand Pump.
Consequently, decision has been taken to install deep tube wells with submersible
pump in the said villages. On perusal of report dated 06.05.2019(Annexure-4)
filed by the respondent No. 3, Secretary, Ministry of Water Recourses, 1t reveals
that the government has initiated 2(two) projects to determine the safe yield level
of Bangladesh and the detailed and full report regarding groundwater level and
safe yield level of No. 5 Habilashdweep Union, Potia, Chattagram will be
available within June, 2023. In writ petition, nothing has Been stated as regards

the safe yield lcvel or safe yield of extraction of ground water of thosc viliages.

In the above facts and circumstances of the case, we are of the opinion that due to
indiscriminate and unregulated withdrawal of groundwater by the respondent Nos.
19 to 26 for commercial purpose the groundwater level of Charkanai, Hulaine.
Pantchuria and Habilashweep villages of No. 5 Habilashdweep Union declined
beyond its normal level and consequently about 350(three hundred fifty) Hand
Tube wells and Tara Pumps installed in those villages have become non-

functional and the locals are suffering from severe scarcity of groundwater.
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Although this Court by order dated 16.11.2016 directed the respondent Nos. 3. Y
and 11 to submit a full report as to the present position of groundwater level of’
those villages, but no detailed and complete report has been submitted yet to this

Court which will be available within June, 2023.

Groundwater level and safe yield level are two different concepts. ‘Groundwater
level is a term that is used in a relatively loose way, normally referring to the
level, either below ground or above ordnance datum, at which soil or rock is
saturated. This is also referred to as the water table and represents the top of the
saturated zone. Above the water table lies the unsaiurated zone’.
[https://www.bgs.ac.uk>levels>ter] ‘When determination how ruch water can
safely be withdrawn from an aquifer system, the concept of ‘safe yield" has been
used. This term has come to mean if annual withdrawals de not exceed the annual
rate of recharge, then the withdrawals are within a safe level of extraction.’

[http://www.witpress.com>WRMI11].

In =TT AfS W39, 2050 the Legislature made provision for deciaring an area or
any part thereof or any land connected thereto with such water as *Water Stress
Area’. Under section 17 of the i #fifd W3+, 3039 on the recommendation of
the Executive Committee constituted under Section 9 of the T *1ff 2=,
Jode made upon the results of necessary inquiry, scrutiny or survey to protect any
water resource or an aquifer, the government may declare an area or any part
thereof or any land connected thereto with such water resources as ‘Water Stress

Area’ by notification in the official gazette for specified period.

It is noted that the groundwater level of Bangladesh is declining beyond its
normal level due to the unregulated withdrawal of groundwater by the industries.
The underground water belongs to the state and the respornident Nos. 19 to 26 or
any other industry have no rigfn to elaim a huge share of it. If the respondent Nos.
19 to 26 is permitted to withdraw a huge quantity of groundwater, then similar
claims of other industries will also have to be allowed. The same will result in
drying up of the underground aqua-reservoirs. Due to inaction and reckless failure
of the respondents acute environment near industries and cities of Bangladesh
reached beyond the control of the respondents and the wetlands, canals and rivers

of whole Bangladesh now turned into a dumping station of the industrial waste.

In the instant case, the respondent did not submit full report regarding
groundwater level and safe yield level of those villages. In the absence of any
scientific report regarding groundwater level and safe yield level of those villages

it will not be just and proper to arrive at a conclusion as to the declaration of those
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villages as ‘water stress area’. Therefore, we are not inclined to take any decision

at this stage regarding declaration of those villages as ‘ water stress area’.

w4 A 189, od0 is enacted for mitigation. management, extraction,
distribution, usage, protection, and conservation of water resources of Bangladesh
and procedure has been laid down in Rule 26 of A= «nfy ffewi=l, 200 for
declaring an area as ‘water stress area’ but no step has been taken as yet by the
respondents to that effect. Therefore it is hoped that the respondent shall take
immediate step to fix the safe yield of groundwater basin or aquifer ot whole
Bangladesh under Section 17 of ataom «nfa =2, 2009 and Rule 26 of e #ifa
fafemien, 2000 to identify the water stress areas of Bangladesh and declare those

areas as “‘Water Stress Areas™ in accordance with law.

On a bare reading of Rule 31 of iezmwa= nfa fféstien, 205 it reveals that no one
can iustal a deep tube well to withdraw groundwater by force mode trom safe
yield level of aquifer without obtaining no objection certificate from the
competent authority as defined in Rule 30(3) of i@ A fRfimrmn, 200y, For
using surface water by any industry for commercial purpose an application has to
be filed to the competent authority as defined in Rule 13 of Jiemea «nf3 fficarn,
203y in a prescribed form (Form No. 5.7) made under Ruie 23(4)g of the said
fafiw=n and without getting no-objection certificate from the said authority an
industry cannot use surface water for commercial purpose. The respondent Nos 19
to 26 could not produce any certificate issued by the competeni authority to

withdraw groundwater for commercial purpose.

The Hon'bie High Court of Kerala in the case of Perumatty Grama Panchayat vs.
State of Kerala and others reported in (2004(1) KL'T 731) known as the landmark
"Coca Cola Case" decided the issuc of the excessive exploitation of ground water
and held that:

"Ground water is a national wealth and it belongs to the entire
society. It is nectar. sustaining life on earth. Without water the
earth would be a desert... Our legal system - based on English
common law- includes the public trust dectrine as part of its
jurisprudence. The State is the trustee of all natural resources
which are by nature meant for public use and enjoyment. Public at
large is the beneticiary of the sea, shore. running waters. air.
forests and ecologically Iragile lands. The State as a trustee is
under a legal duty to protect the natural resources. These resources
meant for public use cannot be converted into private ownership
(emphasis supplied). In view of the above authoritative statement
of the Hon'ble Supreme Court. it can be safely conciuded that the

i
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underground water belongs to the pubiic. The State and its
instrumentalities should act as trustees of this great wealth. The
State has got a duty to protect ground waler against excessive
exploitation and the inaction of the State in this regard will
tantamount to infringement of the right to lite of the people
guaranteed under Art. 21 of the Constitution of India. The Apex
Court has repeatedly held that the right to clean air and unpolluted
water forms part of the right to life under Art. 21 of the
Constitution... the Panchayat and the State are bound o protect
ground water from excessive exploitation”.

In Parumatty Grama Panchayat Vs. State of Kerala. Kerala High Court

considered the question as to whether a Grama Panchayat can cancel the license

of a factory manufacturing non-alcoholic beverages on the ground of excessive

expioitation of groundwater and held that;

“In view of the above authoritative statement of the Hon'ble Supreme
Court, it can be safely concluded that the underground water belongs to
the public. The State and its instrumentalities should act as trustees of this
great wealth. The State has got a duty to protect groundwater against
excessive exploitation and the inaction of the State in this regard will
tantamount to infringement of the right to life of the peopie guaranteed
under Article 21 of the Constitution of India. The Apex Court has
repeatedly held that the right to clean air and unpoiluied water forms part
of the right to life under Article 21 of the Constitution. So. even in the
absence of any law governing groundwater. | am of the view that the
Panchayat and the State are bound to protect groundwater from excessive
exploitation. In other words, the groundwater, under the land of the ghd
respondent, does not belong to it, if there is artificial interference with the
groundwater collection by excessive extraction, to create ecological
imbalance. No great knowledge of Science of Ecology is necessary to
infer this inevitable result. If the 2nd respondent is permitted to drain away
this much of water, evéry landowner in the area can also do that and if all
of them start extracting huge quantities of groundwater in no time. the
entire Panchayat will turn a desert”.
On perusal of the affidavit-in-opposition and affidavit in compliance filed by the
respondent Nos. 2, 3, 9, 11, 13 and 19 to 26 it appears that Environmental
Clearance Certificate of respondent No. 19 has renewed on 05.04.2019 until
17.04.2020. Respondent No. 19 has installed a deep tube well with a submersible

pump for withdrawal of groundwater from 850 feet below the surface. The
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Banaful Mineral Water Ltd, respondent No. 20, has nc iega! c¢ntity and operated
its business illegally and its production has been closed. Environmental Clearance
Certificate issued in favour of respondent No. 21 has expired on 06.07.2017 but
the respondent No. 21 operating its factory without renewal of Environmental
Clearance Certificate and polluting the environment discharging waste in the
agricultural land and canals. Respondent No. 22 obtained Environmental
Clearance Certificate on 08.07.2009 and after 7 wears the Environmental
Clearance Certificate has been renewed on 09.10.2016 until (06.07.2017.
Respondent No. 13 issued Environmental Clearance Certificate in favour of the
respondent Nos. 21 and 22 before setting up the Effluznt Treatment Flant (ETP)
in defiance of Rule 7(12) of the <fta= 7w fRfigwrm, »553. Respondent No. 22
has no renewal of Environmental Clearance Certificate and operating the factory
violating the order of this Court and discharged waste in the canal for which a
penalty of Tk. 150,000 as compensation has been imposed. The Environmental
Clearance Certificate issued in favour of respondent No. 23 has expired on
05.11.2011 and its production was found closed. Environmental Clearance
Certificate of the respondent No. 24 has expired on 08.10.2018. All the
machinery of respondent No. 25 has been sold. Respondent Nos. 24 and 26 have
Effluent Treatment Plant but they did not submit any document regarding
functional Effluent Treatment Plant. Environmental Clearance Certificate of
respondent No. 26 has renewed on 31.1.2019 until 26.08.2019. It is found that the
respondent Nos. 19 and 26 only obtained the renewal of environmen:al clearance
certificate in time and the respondent Nos. 21 to 24 have no renewal of
environmental clearance certificate. Respondent Nos. 21 to 23 have no Effluent
Treatrnent Plant and they have polluted the environment discharging industrial
waste in the agricultural land and canals for which the respondent Nos. 2, 9 and
13 shout down the factory of respondent Nos. 21 te 23. Admittedly respondent
Nos. 20 and 25 have shut down their factory. Therefore no further order is

necessary to shut down the fact.ory of respondent Nos. 21 to 23.

The respondent Nos. 19 and 20 are ‘Orange B Category’ industries and
respondent Nos. 21 to 26 are ‘Red Category’ industries. A “Red Category’
industry cannot operate without setting up the Effluent Treatment Plant (ETP).
‘Red” and ~Orange-B’ category industries mainly pollute the environment for
which legislature made provision in footnote of Schedule | of #fare Awrsa
fafetren, y»»9 prohibiting setting up “Red and Orange B’ category industries in the
‘residential area” which has been defined in Rule 2 of *m wae (faaga) &fuwme, 2000

made under AT SAfqt A WEA, dvdy. A residential area is such an arca
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where people reside along with their family members. As per Rule 7(4) of «fam|

wwa fAfeurE, Ss5a before issuance of Environmental Clearance Certificate the
Director-General of the Directorate of Environment shall issue Location
Certificate in respect of “Orange A. Orange B and Red™ category industries
although under proviso to Rule 7(4) of the said Ruies the Director-General of the
Directorate of Environment if considered necessary may issuc¢ Environmental
Clearance Certificate in favour of any proposed indusiry without issuing [ocation
Certificate assigning reason subject to fulfillment of conditions laid down in Rule
7(6)(b)e)(d)(12) of =farax s Rfearm, sv5a. Under Ruie 7 (12) of #ffarae ez
fafém=1, ssvq after setting up Effluent Treatment Plant a “Red category’ industry
shali file an application tor Environmental Clearance Certificate and cannot
operate without Environmental Clearance Certificate. Issuance of Environmental
Clearance Certificate in tavour of the Red category industry before setting up

Effluent Treatment Plant is illegal, and a nullity.

Issuance of Environmental Clearance Certificate is not a mere rcutine work of
respondent No. 9. The =it 7:a% =124, 355¢ and the *farm sierwe fefesmen, so5a
made under the said Act entrusted responsibility upon the iespondent No. 9 to
prevent the pollution of the environment caused by the industries. On perusal of
the records, it appears that the respondent No. 9 issued Environmental Clearance
Certificate in favour of the respondent Nos. 21 to 26 before setting up Effluent
Treatment Plant. Therefore we are of the view that the respondent No. 9 issued
Environmental Clearance Certificate in favour of those respondents in defiance of
Rule 7 (12) of the *ifara sizrset e, ss5a.

The Supreme Court of India in the case of Indian Council for Lnvironmental

Legal Action vs. UOI and others reported in (1996)3 SCC 212 has observed that:

“The Polluter Pays Principle as interpreted by this Court means
that absolute liability for harm to the environment extends not only
to compensate the victims of pollution but also the cost of restoring
the environmental degradation. Remediation of the damaged
environment is a part of the process af sustainable development
and as such polluter is liable to pay the cost to the individual
sufterer as well as the cost of reversing the damaged of the

ccology.”

In the case of Suresh Kumar Pukhrajji Dhoka vs. M/s. T.N. Pandya and
others the issue of the legality of extraction of groundwater for commercial

purpose has been raised before the National Green Tribunal, (Western
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Zone) Bench, Pune in the Application No. 80 of 2016 (WZ) and the
Tribunal by judgment dated 03.02.2017 decided the issue holding that:-
‘It was therefore. incumbent upon the Respondent Nos.1 to 4
to reveal before us that their activity of abstraction of ground
water for commercial use was/is benign to the environment.
On their failure to show such effect on the environment, we
have to necessarily to hold that the activities of Respondent
Nos.1 to 4 as aforesaid degraded the environment and caused
damage to it in the given facts and circumstances revealed
before us’.
It is alleged that respondent No. 23, Mostafa Paper Product Ltd, has been sealed
on 23.11.2016 by the respondent No. 13 and the production of respondent No. 23
is now being carried out in the name of Mostafa Paper Complex Ltd and after
10(ten) years, Environmental Clearance Certificate{ ECC) of Mostafa Paper
Complex Ltd has been renewed on 03.11.2017. On perusal of the records it
reveals that respondent No. 23 and Mostafa Paper Complex Lid are twin baby and
only the Mostafa Paper Complex Ltd has setup Effluent Treatmeni Plant (ETP).
After shut down of the factory of respondent No. 23, the Mostafa Paper Complex
Ltd which has been set up within the boundary of respondent No. 23 started its
production but Mostafa Paper Complex Ltd has not been made party in the writ
petition. Therefore, we are not inclined to pass any order regarding Mostafa Paper
Complex Ltd.
In view of the above facts and circumstances of the case, we are of the view that
due to hazardous and polluting establishment and operation of the factory of
respondent No. 21 to 26 without setting up Effluent Treatment Plani(ETP). they
discharged industrial waste in the nearby agriculture land and canals and
consequently the environment of the locality is polluted. The respondent Nos. 19
to 26 had withdrawn groundwater without obtaining any license from the
competent authority and consequently the groundwater level of the locality has
deciined beyond its normal level which adversely affected the eco-system of the
locality. Since the deep tube wells of respondent Nos. 19 to 25 has already been
sealed by order of this Court. no further order is necessary to seal the deep tube

wells of respondent Nos. 19 to 25.

“The potential social and economic consequences of continued weak or
non-existent ground water management are serious, as aquifer depletion is
concentrated in many of the most populated and ecconomically productive
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areas. The implications are disturbing for attainment of the Millennium
Development Goals. for sustaining cconomic growth and local livelihoods.
and for environmental and fiscal sustainability. The conscquences will be
most severe for the poor. Furthermore. climate change will put additional
stress on ground water resources: while at the same time will have an
unpredictable impact on groundwater recharge and availability” (World
Bank Report - Deep Wells and Prudence. 2010).

Purpose of issuance of Environmental Clearance Certificate (ECC) and setting up
Effluent Treatment Plant (ETP) is to control the pollutior: of environment. Under
Section 12 of the AT Afira= sawd W3R, svde an industry cannot be set up
without Environmental Clearance Certificate. Under Rule 7(12) of the =fara=
wggwd fafemmn, s»va setting up Effluent Treatment Plant (ETP) is a condition
precedent for a ‘Red category’ industry and without setting up Effluent Treatment
Plant (ETP) a ‘Red Category’ industry cannot obtain any Environmental
Clearance Certificate (ECC). Therefore, Environmental Clearance Certificate
(ECC) issued in favour of ‘Red Category” industries i.c. respondent Nos. 21 to 26
before setting up Effluent Treatment Plant (ETP) is iliegal, In view of the above,
we are of the opinion that no industry can operate without obtaining any
Environmental Clearance Certificate, and after expiry of the validity period of
Environmental Clearance Certificate and renewal of Envirommental Clearance
Certificate (ECC) an industry cannot continue its operation. A Red category
industry cannot operate without functional Effluent Trcatment Plant (ETP).

In the Environmental Clearance Certificate or renewal ol the Environmental
Clearance Certificate of respondent Nos. 19. 21 to 26, the respondent No. 9
imposed some conditions for their compliance but no report has been submitted
regarding compliance of those conditions by them. Renewal of Environmental
Clearance Certificate is also not a mechanical or routing work of the respondent
No. 9. Therefore before renewal of Environmental Clearance Certificate the
respondent No. 9 shall satisfy on the basis of material placed before him that the

concerned industry did not violate any terms and condition of the Environmental

Clearance Certificate.

In the above conspectus we hold that the respondent Nos. 2 and 9 are only silent
spectator of the acute pollution of environment and their inaction materially
contributed in polluting the environment ol Bangladesh. They totally failed to
discharge their duty to the letter of law and now the acute environment reached

beyond their control.
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In the above facts and circumstances of the case, we are inclined to give the

following directions.

(93]

The respondent Nos. 3, 4, 5, 7, 10, 11, 12, 14, }7 and 18 are directed to
ensure regular supply of water to the villagers of the Charkanai. Hulaine.
Pantchuria and Habilashdweep villages of No. 5 Habilashdweep Union of

Patia Upazila, Chattagram for drinking and houschold use.

The respondents are directed to fix the safe yield level (safe level of
extraction) of groundwater basin or aquifer of the Charkanai, Hulaine,
Pantchuria and Habilashdweep villages of No. 5 Habilashdweep Union of
Patia Upazila, Chattagram forthwith.

The respondent No. | is directed to take a decision under Section 17 of the
ATt AR w2A, 0d¢ regarding the declaration of Charkanai, Hulaine,
Pantchuria and Habilashdweep villages of No 5 Habilashdweep Union of

Patia Upozila under Chattagram district as regards ‘water stress area’.

The respondent Nos. 19 to 26 are hereby restrained from withdrawing

groundwater till decision is taken under Section 17 of the w1 J3=,
039,

The respondent Nos. 9 and 13 are directed not to issue any Environmental
Clearance Certificate for setting up any new industry in the said villages
till the decision is taken by the government under Section 17 of the
FRET A1 W2A, 2w unless the respondents are satisficd about the said
industry’s alternative source of water supply.

Before issuance of the Environmental Clearance Certiticate i1 favour of
any ‘Orange B and Red Category’ industry the respondent No. 9 shall
strictly follow the provision made in Rule 7(6)(¢c) and 7(6)(d) respectively
of the #fata= Ag=a Rfiwen, y»5a. In addition to that hefore issuance of
Environmental Clearance Certificate and rencwa! of Environmental
Clearance Certificate in favour of “Red and Orange B° category industry.
the respondent No. 9 or any responsible oftficer ol the respondent No. 9
not below the rank of Assisiant Director shall inspect the proposed
industry and submit a report in writing. After considering the inspection
report, the respondent No. 9 shall form his opinion in writing whether the
proposed industry will pollute the environment. oi in the case of existing
industry be satisfied that it did not pollute the environment earlier and then
only may issue the Environmental Clearance Certificate or renew

Environmental Clearance Certificate.
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7. The respondent No. 9 is hereby directed not to issue any Envircnmental
Clearance Certificate in favour of any proposed Red category industry
before setting up Effluent Treatment Plant and not rerew the
Environmental Clearance Certificate of any Red category industry without
functional Effluent Treafment Plant.

8. The respondent No. 9 is directed to regularly monitor the use and
operation of the Effluent Treatment Plant during production and operation
of the concemned industries of whele of Bangladesh and wmuaintain an
inspection report of each industry regularly.

9. Respondent No. 9 is directed to dispose of the application ior renewal of
Environmental Clearance Certificate (ECC) of industries, if any, before
expiry of the validity period of Environmental Clearance Certificate.

10. The respondent Nos. 2, 9 and 13 are hereby directed to shut down the
industries which have no Environmental Clearance Certificate or if the
Environmental Clearance Certificate of the industries have not been
renewed within the wvalidity period of Environmental Clearance
Certificate.
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. Respondent Nos. 2, 9 and 13 are hereby directed to shut down the "Red

category’ industries which have no Effluent Treatment Plant (ETP.

12. The respondent Nos. 2, 9, 12 and 13 are directed to assess the damages for
poliution of the environment caused by the respondent Nos. 19 to 26 and
realize compensation for such damages in accordance with the iaw.

13. The respondent No. 9 is directed to issue an office memo within 3(three)

months from the date of receipt of the copy of this judgment for

compliance of the above directions, guidelines and cbservations.

This writ petition shall be treated as continuing mandamus.

With the above findings, observation and directions, the Rule is made absolute-in-

part.

Office is directed to communicate a copy of the judgment and order to the

respondent Nos. 1 to 18 at the cost of the petitioner.
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Md. Shohrowardi.

Tariq ul Hakim, J :
| agree

Tariq ul Hakim.
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