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Heard on 14.31.2019, 27.11.2019, 04,12.2019,

08.12.2019 and 09.12.2019
Tudgment on 02.01.2020.

Present:

Mr. Justice Moveenul Islam Chowdhury
-And-
Mr, Justice Khandaker Diliruzzaman

Khandaker Diliruzzaman, I:

Supplimentary affidavits do form part of the substantive
application.

Natural resources of the country are not meant to be consumed
only by the present generation of men and women of the region where
natural rescurces are deposited. These treasures of nature are for all
generations to come and for intelligent use of the entire country. The
present gereration owes a duty to preserve and protect the natural
rescurces of the nation so that it mav be used in the best interest of
coming generations as well and for the country as a whole.

On an application under Article 102 of the Constitution of the
People’s Republic of Bangladesh filed by the petitioner, a Rule Nisi
was issued calling upon the respondents to show cause as to why the

Agreement dated 21.03.2019 (Annexure-'L' to the Supplementary

o




Affidavit) executed under the authority of the respondent No.6

purported to lease out 7.10 acres of "Notified Forest" under section 4 of
the Forest Act, 1972 sifuated in B.S Plot No. 1, ].L. No. 62 under Mouza
Utrar Salimpur, Police Station Sitakunda, District- Chattagram in
favour of the respondent No.12 should not be declared to be without
lawful authority and of no legal effect and why the respondents
should not be directed to protect the aforesaid "Notified Forest" in line
with the applicablle laws and Judicial pronouncements and/or such
other or further order or orders passed as to this Court may seem fit
and proper.

At the time of issuance of Rule this Court also staved the
operation of the impugned Agreement dated 21.03.2019 {Annexure-T.
to the Supplementary Affidavit) executed under the authority of the
respondent No.6 for a period of 6(six) months. Subsequently the
period of stay was extended on 03.11.2019 for a further period of 4(5ix)
months from the date of expiry

Being aggrieved by and dissatisfied with the ad-interim order of
stay dated 21.03.2019, the respondent No.12 preferred Civil Petition

for Leave to Appeal No.1790 of 2019 before the Appeltlate Division of
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the Supreme Court of Bangladesh. On 23.06.2019 upon hearing of the
same, the Appellate Division was pleased to dispose of the Civil
Petition for Leave to Appeal holding, inter alia, that-

"We have heard the learned Counsel of

both the parties and perused the

impugned order. Upon hearing the
parties, we are of the view  that the ends
Jof justice would be best served, if the Rule
itself is disposed of on merit by the High
' Court Division. Let the Rule be heard and
disposed of by the Division Bench of the
High Court Division presided over by
Moyeenul Islam Chowdhury, J on or

before 01.08.2019"

The case of the petitioner, as set out in the writ petition, in short,
is as follows:
The petitioner is Bangladesh Environmental Lawvers

Association, hereinafter referred to as BELA, a society 1egistered
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under the Societies Registration Act, 1860, being registration Ne.

1457(17) dated 18.02.1992 being represented by its Memder, Executive
Committee, Sveda Rizwana Hasan, duly authorized to represent BEL.A
in all legal proceedings, case etc. The petitioner BELA has been active
since 1992 as one of the organizations with expertise in the regulatorv
field of environment and ecology. Through its various sincere and
devoted endeavors it has protected public interest and significantly
contributed to promoting environmental justice through a series of
persistent and well-designed activities. Since inception, BELA has
undertaken a large number of public interest litigations wherein the
beneficiaries have not only been the common people but also their
- sugrounding environment, precious ecosystems and natural resources
that affect the people's material and spiritual well-being. Forest
remains one of the most vulnerable eco-systems of the country that are
often cleared, degraded and fragmented without proper
Environmental impact Assessment (EIA) and consent of Forest
Department. Trees and forests of the coastal areas have special
importance as they not only represent unique varieties of flora and

fauna, but also play a crucial role in stabilizing the newly emerging

o5

=

1'11{‘?;\".'_',';"',

T"I
j 1{#_‘-‘:




char lands and also in protecting the coastal people from the

onslaughts of natural disasters. For that reason, the authority has
realized the need for massive and planned plantation, maintenance
and preservation of trees in the coastal areas to enhance green cover,
protect soil and reduce the velocity and intensity of natural disasters
like cyclone, tornado, and tidal bore. in recognition of the rcle of
coastal forest in maintaining ecological balance, the Government has
taken important decisions in favour of coastal afforestation. As such in
continuity of the earlier decisions taken by virtue of Memo No.389-\-
248/73 L.S. dated 09.08.1974 and Memo No. 344(4)-3-136/76-1.S dated
13.08.1976 of the respondent No.3, a decision was taken in the vear
1990 to hand over newly emerging char lands for 20 year: in favour of
the respondent No.4 for afforestation purpose. This decision of the
respondent No.1 dated 11.01.1990 was communicated to the office of
the respondent No.4 and also to all Deputy Commissioners including
respondent No.6. The Respondent No. 3 vide a circular dated
30.10.1996 being Memo No. bhum/sha-8/131/95/699(70) informed all
concerned including respondent Nos. 1,4,5 and 6 the decision of the

Government that no land needed for afforestation purposes shall be
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leased out or settled without approval of the Respondent Nos.t and 2.

Meanwhile, a gazette notification dated 24.03.1977 issued under
section 4 of the Forest Act declared the intention of the Government to
declare the 1,953,000 acres of lands covered under the Memo No.
344(4)-5-136/76-LS dated 13.08.1976 as reserve forest and a subsequent
gazette notification dated 22.12.1985(XIl/For-13-19/84/900) of the
then Agriculture Ministry also endorsed the intention of the
Government to declare the said area as reserve [orest and also
confirmed the handing over of the said area of lands to the Forest
Department for 10(ten) vears fcr afforestation purpose. The
respondent No.3 issued Memo No. bhuwmo:/sha-9;/(Ain)/11/04-
Klon

660/1/64 dated 23.05.2006 directing all Deputy Commissioners of
Coastal Zones including the respondent No.6 to stav all proceedings
regarding transfer and mutation of lands and modification and
correction of records of lands covered under gazette notification for
declaration of reserve forest until final declaration of reserved forest is
made under section 20 the of Forest Act, 1927. The Cabinet Division
vide Memo No. Mapobi/mapros/2(23)97-2010/ (ongsho-1)115 dated

18.04.2010 directed the Deputy Commissioners of Coastal Zones
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including respondent No. 6 not to lease out forest land notified under
the Forest Act, 1927. In pursuance of the decisions of |

mentioned circulars and notifications 1,653,000 acres of lands of
Chattagram District were transferred to the office of respondent No. 4
for Coastal afforestation as reserve forest. The land includes 627 acres
of land of Sitakunda Police Station that have been brought under
massive afforestation by respondent No.8. Out of this notified forest a
Coastal green belt has been devloped protecting the char lar.ds from
erosion and also the coastal people from the vulnerability of natural
disasters. While newspapers started reporting on the part of the said
notified forest being attempted to be leased out for construction of
Ship Breaking yard, on 29.07.2018 the office of the Respondent No.8
wrote a letter to respondent No. 6 with detailed reasoning as to why
the said notified forest cannot be leased out. In this letter respondent
No.8 mentioned not only the various political and legal decisions of
the Government but also the law declared on 06.10.2013 by the
Appellate Division in Civil Petition Nos. 1457 and 1458 of 2009
wherein the Apex Court directed the Deputy Commissioner,

Chattagram not to lease out notified area of reserve forest to any {
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person or company or organization for any purpose. Besides on

09.09.2009 a Division Bench of the High Court Division delivered a
judgment in Writ Petition No. 1207 of 2007 wherein it was declared
that leasing out of Sea shore, Coastal areas and Coastal Forest lands
for ship breaking yard was without lawful authority and the High
Court Division also directed the Government and Forest Department
to immediately act upon all memos, decisions and policies pertinent to
Coastal afforestation and ensure protection of afforested lands.
[gnoring the lawful decisions and directions of the Government as
contained in the memos and notifications and totally violating the
jj}};igments and directions of the Supreme Court of Bangladesh
respondent Nos. 10 and 11 under authorization of respondent No. 6
executed the lease Agreement dated 26.12.2018 purporting to lease out
7.10 acres of the notified forest situated in BS Dag No. 1, ].L No. 62 of
Uttar Solimpur Mouza under Shitakunda Police Station, Chattagram
in favour of the respondent No.12 for construction of a ship breaking
yard. Finding no other alternatives, the petitioner is constrained to file

the instant writ petition as public interest [itigation before this Court.
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In the supplementary affidavit dated 12.05.2019 filed on behalf

of the petitioner it has been stated that the instant writ petition was
filed on 28.04.2019 to protect the Notified Coastal Forest of Uttar
Soiimpur Mouza under Sitakunda Police Station, Chattagram
challenging a vearly impugned lease Agreement dated 26.12.2018
(annexure "F" to the writ petition) executed on behalf of respondent
No.6 in favour of respondent No.12 purporting to lease 7.10 acres of
notified forest of Uttar Sclimpur Mouza under Shitakunda Police
Station for constructing a ship breaking vard. It also stated that after
filing the instant Writ Petition, the petitioner came to know that the
impugned lease Agreement (Annexure "F" to the wril petition) has
been renewed vide another Agreement signed on 21.03.2019 amongst
cespondent Nos. 10,11 and 12 and executed on behalf of respondent
No. 6. This impugned Agreement has purported to retrospectively
extend the period of lease till 3oth of Chaitra, 1426 B.S. As such the
replaced impugned lease Agreement needs to be challenged.
Therefore, the petitioner filing this supplementary affidavit amended
the cause title and prayer portion of the writ petition by impugning

the subsequent lease agreement dated 21.03.2019 (Annexure-L' to the
ity




supplementary affidavit) in place of lease agreement dated 26.12.2018
{Annexure "F" to the Writ petition).

Respondent Nos. 12 and 6 have contested the Rule by filing
separate Affidavits-in-Opposition.

The case of the respondent No.12 as set out in their Affidavit-in-
Opposition, in short, runs as follows:-

The land in question has not been decalared as reserved forest in
the Gazette Notification dated 28.01.2019 and in that Gazette
notification Government excluded 7 Mouzas of Sitakunda Upazilla
namely Uttor Solirapur, Bhatiary, Jahanabad, Sitalpur, Dakkin
Sonaichari, Madda Sonaichari, Uttor Sonaichari from the area of the
reserve forest. On 20.10.2011 the Ministry of Industries by a Gazette
Notification declared the aforesaid 7 Mouzas as ship breakings Zone.
The Surveyors of Upazila Bhumi Office, Sitakunda stated that the
Government has already excluded 7 Mouzas of Sitakunda Upazilla
including Solimpur Mouza from the area of the reserve forest and in
that area 31 lease agreements had also been executed between the
Government and different Ship Breakers Company. Section 4 of the

Forest Act, 1927 states about the preliminary intention of the

\A
1




BTy ..._‘."*
ot (et

Government regarding reserve forest. The exact contents of Section-

4(1) are quoted below:-
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As per explanation quoted above the description must be

sufficient to identify but in the instant case the schedule of the land
was given in the following manner:-

SCHEDULE OF LAND

Name of the District  Areainacres Boundary
Latitude/ Longitude
Chattogram 1,65,000.00 21.51N 90.15E
22 55N 92 50E

The above schedule did not specify the schedule of Respondent

No. i2’s land as per the requirement of the law. The Government is
required to publish gazette under Section 20 of the Forest Act, 1927
declaring reserve forest bv meeting all procedural requirement
descri - in sections 5-19 of the Forest Act and accordingiy, gazette
notification No. 36.061.016.07.00.012.2017 dated 25.07.2017 which was
" published on 28.01.2019 specifyving reserve forest mentioning that the
gazette notification under section 20 has been published as continuing
process of section-4 vide notification No. XII/For-13/19/908 dated
2212.1985. The Respondent No. 2 by complying with all terms and
conditions had entered into the vegistered lease agreement with the

Respondent No. 12, The Ministry of Industries on 20.10.2011 published
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a gazette notification declaring Ship Breaking Zone which is quoted

below:-
e STITGET ARANTS ALEE
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The Respondents by complying with all terms and conditions
had entered into the lease agreement with the Respondent No, 12, The

Parliament has enacted ‘“=i@mms m@a +FH: gieaeresnd @EH, o0y
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Wherein the procedure for establishment of Ship breaking yard are

given which as quoted below:-
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In section-3 o.f the above act, it has been clearly mentioned that
nobody can establish any ship breaking yard without any permission
of the Government. _'B}' the notification No. 1418/19 dated 14.10.2011
published in the official gazette on 20.10.2011 the 7(seven} Mouzas
including Uttor Slimpur mouza have been declared as Ship Breaking
Zone. In the above Mouzas not only present Ship breaking yards but

iralso future established yards are included. In the above Mouza the
Government had also executed 31 registered lease deeds with different
ship breaking companies. After the notirication dated 19.10.2011 as
many as 09 ship yards have been established newly by getting lease of
Khas land.

The Ministry of land has published land zoning report of
Shitakundo Upazilla of Chattogram District and in that report Uttor

Solimpur Mouza has been clearly specified as Ship Breaking Zone. In
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the said land zoning report the Ministry of Land has also specified
criteria for declaration of land zoning and as per the aforesaid criteria
the Respondent No.12's land did not fall within the criteria of reserved
forest.

The Case of the respondent No. 6 as set out in the Affidavit-in-

opposition, in short, runs as follows;
The case land has not been declared as Reserved Forest. As per
Ban sazette, (Additional) notification dated 28.01.2019. More

, Ministry of Environment and Forest declared Reserve Forest on
25.07.2017 vide memo No. 22.00.0000.066.65.034.12-352 as per

I s
i

provision of section 20 of the Forest act 1927 published in Bangladesh
gazette on 28.01.2019 in continuation of gazette notification dated
13.08.1976. It may be mentioned here that no land in Uttar Solimpur
was included in the said Reserve Forest area. The land in question has
not been declared as Reserve Forest in the gazette notification dated
28.01.2019. In the said gazette notification the government did not
include any land of 7 Mouzas under Sitakunda Police Station namely

Uttar Silimpur, Bhatiary, Jahanabad, Shitalpur Dakhin Sonichary,

Middle Sonichary & Uttar Sonichary in the reserve forest
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Subsequently Ministry of Industries included the land under Mouza

Uttar Solimpur, Bhatiary, Jahanabad, Shitalpur, Dakhin Sonichary,
Middle Sonichary, Uttar Sonichary in the Ship Breaking Industrial
Zone on 19.10.2011 vide their memo No. wb.0¥3.05%.094,50.033,305) (F)-
a9 which was published in Bangladesh gazette on 20.11.2011. The
Government did not include the land of 7 Mouzas of Sitakunda
Upazilla including Uttor Selimpur mouza from the area of the Reserve
Forest. The land ianuestion which was leased out to the respondent
No. 12 were government Khash land which is maintained by the Land
Department and after compliance with all the formalities, the case land
was leased cut to respondent No. 12 and as manyv as 31 lease
agreements had also been executed between the Government and
different ship Breakers Company. The Government alreadyv published
. a gazette under Section 20 of the Forest 1927, declaring reserve forest
by observing all procedural requirement described in sections 5-19 of
the Forest Act and accordingly, gazette notification No.
36.061.07.00.012.2011 dated 25.07.2017 which was published on

258.01.2019 wherein the land in question has not been included as

Reserve Forest. The respondent No. 10-11 by complying with all the
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formalities entered into an Agreement to lease out 7.10 acres of land (o

Respondent No. 12.

Ms. Sveda Rizwana Hasan, learned Advocate appearing for the
petitioner submits that the renewal and execution of impugned lease
Agreement ptup'orting to lease cut 7.10 acres of the said Notified
Ferest situated in BS dag No. 1, J.L. No. 62 of Uttar Solimpur Mouua
under Sitakunda Police Station in favour of respondent No. 12 for
construction of a ship breaking vard therein is bad in the eye of law as
the same contradicts, undermines and violates Articles 184, 31, 32 of
the Constitution, The Bangladesh Environment Conservation Act, 1995
(Act No. 1 of 1995) and the Environment Conservation Rules, 1997,
Forest Act, 2017, the Ship Breaking and Recycling Rules, 2011 the
Hazardous Wastes and Ship Breaking Wastes management Rules,
2011, the Ship Recycling Act, 2018, Forest Policy, 1994, Memo No. 389-
V-248/73-L.S. dated 9 August, 1974, Memo No. 344 (4)-3-136/76-L.S.
dated 13 August, 1976 Memo No. bhum/sha-8/131/95/699 (70) dated
30 October, 1996, Memo No. bhumo:/sha-9/(Ain)/11/04-660/1/64

dated 23 May, 2006; Memo No. Mapobi/mapros/2(23)97-
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2010/ (ongsho-1) /115 dated 18 April, 2010 of Cabinet Division; Gazette

noetification dated 19 October, 2011 dated 20 October, 2011.

Ms. Sveda Rizwana Hasan also submits that the impugned
execution and renewal of lease Agreement is palpably illegal
inasmuch as the same has been executed and renewed by respondents
No. 6, 10, 11 and 12 in violation of the Forest Act, 1927 and in
derogation of the various memos, notifications and decisions
regarding coastal afforestation and protection of notified forests and
disregarding the lawful authority of respondents No. 1 and 8.

Ms. Syeda Rizwana Hasan further submits that the renewal and
execution of impugned lease Agreement is grossly disrespectful to and

violative of the Judgments dated 06 October, 2013 and 09 September,

tion

2009 of the Apex Court of the Country.

Ms. Syeda Rizwana Hasan next submits that the execution of the
impugned lease Agreement is a defiant and impudent action of
respondents No. 6, 10, 11, and 12 for which these respondents should
be put to stringent judicial scrutiny and maximum legal sanction.

Ms. Syeda Rizwana Hasan also submits that if the impugned

lease Agreement is not set aside, the said Notified Forest shall be

\
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destroved by the establishment and operation of the Ship Breaking

rard and the polluting acts of ship breaking.

Ns. Syveda Rizwana Hasan further submits that the petitioner
being the leading environmental organization in the country takes
greac interest in_ensuring sound environment through proper
observance of law by all concerned. The defiant acts and failures of the
respondents to uphold the spirit and essence of the Constitution and
applicable laws have made the petitioner feel aggrieved and the

petitioner, having no other equally efficacious remedy, has filed this

writ petition before the Court to protect the Notified Forest and to
uphold public interest.

Per contra, Mr. Muhammad Mehedi Hasan Chowdhury learned
Advocate appearing on hehalf of respondent No. 12 submits that after
publishing gazette notification under section 20 of the Forest Act the

notification under section 4 of the said Act has become inoperative and

therefore, the plea of the petitioner to the effect that the land in
question is notified forest and after publication of the notification of
reserve forest the notification under section-4 is still in force is not
correct at all and as such, the Rule is liable to be discharged.
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Mr. Muhammad Mehedi Hasan Chowdhury also submits that
after exhausting all the requirements laid down in the Forest Act, 1927
the concerned authority as per section 20 of the aforesaid Act has
published final notification regarding reserve forest wherein the
Respondent No. 12's land situated at Uttor Solimpur along with 6
other Mouzas have been excluded from the category of reserved forest
and as such, all previous notifications, circulars have become
inoperative and do not have any binding effect.

Mr. Muhammad Mehedi Hasan Chowdhury further submits
that in the land zoning report the Ministry of land has also specified
criteria for declaration of land zoning and as per the aforesaid criteria

-the Respondent No. 12's land did not fall within the criteria of
reserved forest,

Mr. Muhammad Mehedi Hasan Chowdhury next submits that
the Government is required to publish gazette under Section 20 of the
Forest Act, 1927 declaring reserve forest by meeting all procedural
requirements described in sections 3-19 of the Forest Act and
accordingly, gazette notification No. 36.061.016.07.00.012.2011 dated

25.07.2017 published in the official gazette on 28.01.2019 specifying
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reserve forest stating that the gazette notification under section-20 has
been published in centinuation of the notification No. XII/For-
13/19/908 dated 22.12.1985 under section-4 of the Forest Act and, as
such, the gazette notification under section 4 of the Forest Act has
become infructo'us.

Mr. Muhammad Mehedi Hasan Chowahury also submits that
the Government by a Gazette Nofification dated 28.01.2019 has
excluded 7 Mouzas of Sitakunda Upazilla namely Uttor Salimpur,
Bhatiary, Jahanabad, Sitalpur, Dakkin Sonaichari, Madda Sonaichari,
Uttor Sonaichari from the area of the reserve forest. The Ministry of
Irdustries vide Gazette Notification dated 20.10.2011 declared the
aforesaid 7 Mouzas as Ship Breaking Zone and the land in question
has fallen in that Zone and, as such, the Rule is liable to be discharge&.

Mr. Muhammad Mehedi Hasan Chowdhury finally submits that
because of the disputed questions of facts involved, the writ petition is
not maintainabie and as such the Rule is liable to be discharged.

Mr. Saifuddin Khaled, Learned Deputy Attorney General
appearing on behalf of the respondent No. 6 submits that the

Government declared the land in question as Reserve Forest by
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publication of a gazette notification dated 28.01.2019 and in that

notification the land in question has not been included as res-rve

forest.

Mr. Saifuddin Khaled also submits that the Ministry of Land has

published land zoning report of Shitakunda Upazila of Chattogram

wnd in the said report Uttor Salimpur Mouza including the land in

question has been clearly specified as Ship Breakin

ing Industrial zone.

Mr. Saifuddin Khaled further submits that the land in guestion
has not been declared as Reserved Forest in the gazette Notification
dated 28.01.2019 and in that gazette the Government did not include
the Mouzas of Sitakunda Upazilla namely Uttor Salimpur, Bhatiary,

-Jahanabad, Sitalpur, Dhakkin Sonaichari, Madda Sonaichari, Utter
rSonaichari as Reserve Forest. Beside the Ministry of Industries vide
" Gazette Notification dated 20.10.2011 declared the aforesaid 7 Mouzas
as Ship Breaking Industrial zone.
Mr. Gaifuddin Khaled next submits that as per official records,
land in question is not the land of Reserve Forest or nor the land of
any other authority. More so, all Ship Breaking vards have been

established by maintaining environment related Rules and the memos
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issued by the Ministry of Industries. The said Ship Breaking Yards are

being continuously monitored by the different authorities of the
Govermnent.

We heve heard the submissions of the learned Advocate Ms.
Syeda Rizw.ana Hasan appearing on behalf of the petitioner and the
counter-submissions of Mr. Muhammad Mehedi Hasan Chowdhury
iearned Advocate appearing on behalf of respondent No. 12 and Mr.
Md. Saifuddin Khaled, learned Deputy Atternev General appearing
on behalf of the respondent No. 6 and perused the Writ Petition,
Supplementary Alffidavits, Affidavit-In-Opposition and relevant
Annexures annexed thereto.

It is astounding that respondent No. 5 i.e. the D.G, Department
of Environment did not contest the Rule which refates to important
environmental issues but the respondent No.6 Deputy Commissioner
Chattagram by filing an affidavit-in-opposition contested the Rule and
made submissions in line with the respondent No.12.

Before entering into the issues let us have a look at the relevant
portion of the impugned lease of agreement. It will be profitable for us

if we quete the relevant portion of the lease agreement verbatim;
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From a plain reading of the aforesaid relevant portion of the

lease agreement it is clear that the present lease agreement has been

renewed and executed in continuation of the earlier lease agreement.

In the instant case the petitioner has challenged the renewal and
execution of lease agreement dated 21.03.2019 leasing out about 7.10
acres of "Notified Forest" land to respondent No.12. The petitioner's
grievance is that such lease agreement is violative of several memos
‘and notitications and also in clear violation of the direction given bv
the Appellate Division on 06.10.2013 in Civil Petition For Leave to
" Appeal Nos. 1457-1458 of 2009 directing the Deputy Commissioner,
Chattagram, respondent No.6 not to lease out the notified area of the
reserve forest to any person or company or organization for any
purpose.

Section 4 of the Forest Act, 1927 provides:

s
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4. (1) whenever it has been decided to constitute any land

reserved forest; the Government shall issue a notification in the official
Gazette-

(a) decllaring that it has been decided to constitute such land a
reserved forest;

(b) specifving, as nearly as possible, the situation and limits of
such land; and

(¢) appointing an officer  (hereinafter called "the Forest
Settlement Officer”) to inquire into and determine the existence, nature
and extent of any rights alleged to exist in favour of any person in or
very any land comprised within such limits, or in or over any forest -
produce, and to deal with the same as provided in this Chapter.

Explanation-For the purpose of Clause(b), it shall be sufficient to
describe the limits of the forest by roads, rivers, ridges or other well-
known or ready intelligible boundaries.

A notification dated 24.03.1977 published in the official gazette
part I dated 07.04.1977 issued under section 4 of the Forest Act, 1927
declared that it has been decided to constitute these newly formed

lands as shown in the schedule as reserved Forests.
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Name of District

e Chattagram !
;: [ -

{
"2, Noakhali ' 4,50,000 I
Sopiiirae |

ok

s
<)

3, Barishal 50774 |
N I |
11t Patuakhli , 2,253,000 '

In pursuance of the' decision 1,65,000 acres of lands of
Chattagram District area were transferred to the office of respondent
No.4 for coastal afforestatior} which were notified under section 4 of
the Forest Act, 1927 for declaradon of reserve forest. In this context the
Cabinet Division vide Meme No. Mapobi/mapros/2(23)97-
2010(ongsho-1)/115 dated 18.04.201C¢ directed the Deputy
Comumissioners of Coastal Zones including the respondent No.6 not to
lease out forest land notified under the Forest Act, 1927.

It appears from the annexure-2 of the affidavit in opposition
filed on behalf of the respondent No.12 that Government by a
notification dated 25.07.2017 published in the official gazette on
28.01.2019 under section 20 of the Forest Act specified reserved forest

as mentioned in the schedule of the gazette notification. The

contention of the learned Advocate for the respondent No.12 is that
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the land in question does not fal! within the schedule of the reserved

forest declared under section 20 of the Forest Act.

It transpires from the annexwre L° of the supplementarv
affidavit dated 12.05.2019 filed on behalf of the petitioner that the
present lease agreement dated 21.03.2019 has been renewed and
executed in continuation of the earlier lease ayreement dated
26.12.2018 but the Gazette notification under section 20 of the Forest
Act came into, force on 28.01.2019 prior to that the case land was
notified under section 4 of the Forest Act, 1927 ie notified land as
described vy the appellate Division.

The contention of the learned Advocate for the resnondent No. 12
is that the land mentioned in the notification dated 24.03.1977
published in the official gazette on 07.04.1977 did not specifyv the
schedule of respondent No.12's land. We have carefully examined the
gazette notification dated 07.04.1977 wherein we find that the land
was identified by Latitude and Lengitude. In explanation 4 of the
Forest Act, 1927 clearly said that "it shall be sufficient to describe the
limits of the forest by roads, rivers, ridges or other well-known or

readily intelligible bourdaries”. From a plain reading of the
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explanation of section 4 of the Forest Act, we are of the view that the

land in question had been identified by the erm "readily intelligible
boundaries' (though it was not mentioned in the gazette notification).
Therefore, the argument advanced by the leamed Advocate for the
respondent No.12 that land in question had not been identified in the
schedule of the.zzqtificmmu under section 4 of the Forest Acl is nint
seems to be correct.

t appears from the letter dated 29.07 2018 (as evidenced by
annexure-D to the writ petition) that while newspapers started
reporting on part of the notified forest (including the land in question)
being attempted to be leased out for construction of Ship Breaking
Yard, resporiciont No.8 wrote a letter to respondent No.6 with detailed
reasoning and requested him not to lease out any notified forest
property including the land in question to any person or organization
or cempany. In this letter respondent No.8 mentioned the various
political and legal decision of the Government and also the judgment
and order dated 06.10.2013 passed by the Appellate Division in Civil
Petition No.1457-38 of 2009 wherein the Apex Court was pleased to

direct the Deputy Commissioner, Chattagram respondent No.6 not to
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lease out notified area of reserved forest to any person or company or

organization for any purpose. For proper disposal of the Rule it will be
profitable for all if we quote the the letter dated 29.07.2018 verbatim

written to respondent No.6 by respondent No. &;
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it may be noted here that this letter was issued on 29.07,2018 but
the lease il guestion was executed on 21.03.2019. In this letter
respondent No.8 clearly stated that the land in question had been
notified under section 4 of the Forest Act, 1927,

Further coﬁtention of the learned Advocate for the respondent
No.12 is that the land in g tion has not been declared as reserved
forest in the Gazette notification dated 28.01.2019 and in that gazette
notification Government excluded 7 Mouzas of Sitakunda Upazilla
including Uttor Solimpur mouza from the area of the reserved forest
We have perused the Gazette notification under section 20 of the
Forest Act, 1927 published in the official gazeite on 28.01.2009 wherein
we find that out of 1, 65,000 acre- of lands covered under notifications

dated 13.08.1976 and 22.12.1985, conly 1487148 acres of lands have
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beenn declared as reserved forest but nowhere in that gazette
notification it is expressly said that rest of the lands are excluded from

the area notified under section 4 of the Forest Act, 1927, Therefore, we

are of the view that this gazette can in no way, be construed as
concluding about settlement process with regard to the rest of the
forest,

Further contention of the learned Advocate for the respondent
No.12 is that the Ministry of Industries by a gazette notification dated
20.10.2011 declared 7 mouzas including the Uttor Solimpur Mouza as

Ship Breaking Zone and the land in question has fallen within the

Uttor Solimpur Mouza which is now declared as Ship Breaking Zone
and the a4 in question is not connected with forest lands. Ve have

examined the Land Zoning Report of Sitakunda Upazilla (As
evidenced by annexure-"6" of the suplimentary affidavit filed by the
respondent No.12) wherein we find 34 percent of lands are Hill Forest
and 12 percent of lands are Mangrove at Solimpur Mouza. Therefore,
the contention of the learned Advocate for the respondent No.12 to the
effect that entire lands of Uttar Solimpur Mouza have fallen with the
Ship Bredking Zone is not correct at all.
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Admittedly the lease asreement was rencwed-and executed on
] : A

21.03.2019 in continuation of the lease agreement dated 26.12.2018 and

ziven by the appellate Division on 06.10.2013 in Civil

e s

stion for Leave to Appeal Nos. 1457-58 of 2009 to the Deputy

Commissioner, Chattagram, respondent No.6 directing him not tc
lease out the notified area of the reserved forest to any person or

company oOr organization for any purpose. The Gazette notirication
under section 200 af the Forest Act came into force on 28.01.2019. Prior
to that, the land in question was notified to constitute reserved forest

under section 4 of the Forest Act. Therefore, since the lease agreement

in guestion has been execut J ant ‘enewed in contin: of the
lease agrecment dated 26,12 21118 (a lime the land in question was

notified uncler section 4 of the Forest Act, 1927) which is a clear
violation of the direction given by the Appellate Division and, as such,
the lease in question is void abinitio as the respondent No.6 had no
authority to execute a lease agreement, dated 26.12.2018 for the land in
question and in continuation of that agreement he has executed and
nenewed the impugened lease anreement dated 21.03.2019 in flagrant

contravention of the direction of the Appellate Division.
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Article 111 and 112 of the Constitution of the Peoples Republic of

Bangladesh provide;-

Article. 111 The law declared by the Appellate Division shall be
binding on the High Court Division and the law declared by either
Divisivn of the Supreme Court shall be binding on all courts

- 3

subordinate o L

e
e

Article. 112 All authorities, executive and judicial, in the
Republic shal act in aid of the Supreme Court.

From a plain reading of those Articles, it is clear that the law
declared by the Appellate Division shall be binding upon the whole
nation including the respondent No.6, also but the respondent No. 6
did not at all comply with the directives given bv the Appellate
Divison, rather the illegaly leased out the land in question in favour of
the respondent No.12.

In view of what have been discussed above and regard being
had to the facts and circumstances of the case, we find merit in the
Rule. The Rule, therefore, succeeds.

In the result, the Rule is made absolute without any order as to
costs. Accordingly the lease Agreement dated 21.03.2019 (Annexure-
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"L" to the supplementary affidavit) executed under the autherity of
respondent No.6 to lease out 7.10 acers of "Notified Forest" under
section 4 of the Forest Act, 1927 situated on B.S Plot No.1, J.L No. 62
under Mouza Uttar Salimpur, Police Station Sitakunda, District-
Chattag;ram in favour of the respondent No.12 is without lawful
authority and, as suclh, of no legal effect and the respondents are
directed _Jto protect the aforesaid "Notified Forest" in line with the
applicable Laws and Judicial pronouncements of our Apex Court.

Commuunicate a copy of the judgment to the respondent Nos. 1-

11 for information and necessary action.
Khandaker Diliruzzaman.

Moveenul Islam Chowdhury, J:

[ agree.
M. 1. Chowdhury.
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